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CASE OF CHARRETIE AND YOUNG. 


ConsmERABLE interest has recently been excited in London by 
the trial of Captain Charretie and Sir William Young on a charge 
of misdemeanor. The offence set forth in the indictment was that 
of selling a cadetship, and the indictment was founded upon the 
49th George III., ch. 126, the 3d section of which enacted that if 
any person should “ receive, have, or take a reward or profit from 
any person for the appointment and nomination of any person to 
any office or employment under the control of the East India 
Company,” he should be guilty of a misdemeanor. Both the 
defendants had, for a long time, been connected with the East India. 
service. The first (Captain Charretie) was advanced in life, and 
had passed a considerable number of years in active employment 
as a captain; and, during the whole of his connection with the 
company, a period of nearly forty years, had maintained an unsul- 
lied and unblemished character. The second (Sir William Young) 
was one of the directors of the East India Company. He was 
between seventy and eighty years of age, and had attained this 
position after a long career of honorable service. For three quar- 
ters of a century he had maintained a character of unspotted honor 
and integrity, until he had been brought by years and infirmity 
to the verge of the grave. At the very hour at which he awaited 
the verdict of the jury, he lay upon a bed of sickness, from which 
in all human probability, he will never rise; and the anxiety which 
attached to his case, more particularly affected the reputation which 
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he hoped to leave behind him, and that family for whom in a short 
time nothing but their father’s heritage will remain. 

It is, perhaps, essential to a complete understanding of the case 
to state the nature of the indictment. The first count charged that 
John Charretie, James Rallett, and Anna, wife of Allen Stewart, 
— on the first day of November, and in the eighth year of the reign of Queen Vic- 
toria, unlawfully and corruptly did receive, have and take from one William Woth- 
erspoon reward and profit: to wit, the sum of two thousand pounds, the moneys 
of the said William, for the appointment and nomination of William White 
Wotherspoon to a certain office and employment under the appointment and con- 
trol of the East India Company, against the form of the statute, &c. and that Sir 
William Young, Bart. unlawfully, wilfully and knowingly did aid and abet, and 
assist them, the offence and misdemeanor aforesaid, to do and commit, &c. 


The other counts, to the sixth inclusive, varied this charge ; and 
those from the seventh to the thirteenth contained a charge of con- 
spiracy. Of the four defendants to the record, only two (Captain 
Charretie and Sir W. Young) appeared. They pleaded, “ not 
guilty.” 

The following facts were pretty clearly established at the trial. 
In the city of Edinburgh, resided a gentleman, named William 
Wotherspoon, an attorney and solicitor, in large practice, and 
enjoying a good reputation. He had a son, who was desirous of 
obtaining employment in the army; and, in the year 1842 or 
1843, he was re-introduced to one Mrs. Anna Stewart, whom he 
had formerly known at Edinburgh, before she was married to a 
gentleman of the Indian Army. This lady was a defendant of 
record, and at the time of the trial, she was believed to be in 
Boulogne or some part of France. Mr. Wotherspoon mentioned 
to this Mrs. Stewart, the desire of his son to join the army, either 
in the service of Her Majesty, or of the East India Company, 
and Mrs. Stewart informed him, that if a certain sum of money 
were paid to her, she could obtain the appointment desired. 
Accordingly, in 1842 or 1843, Mr. Wotherspoon remitted to Mrs. 
Stewart £1100 for the purpose ; but some delay having occurred, 
which was not satisfactorily explained to Mr. Wotherspoon, the 
whole of that sum, except £20, was returned. Matters remained 
in this state until 1844, when the negotiation was resumed. At 
this stage, Mr. Rallett, (one of the defendants) was introduced. 
His part in the transactions has not been satisfactorily explained. 
It seems that he (Rallett) applied to a man named Trotter, to 
know whether he could procure for him an introduction to a Director 
or to any gentleman who could obtain an appointment in India. 
Trotter introduced him to Capt. Charretie, who was then secretary 
to the Asturia Mining Company, and who having formerly been 
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in the maritime service of the East India Company, was well 
qualified from habit for such negotiations. Under these auspices, 
negotiations were resumed between Mrs. Stewart and Mr. 
Wotherspoon, and in June, 1844, Mr. Wotherspoon remitted to 
Mrs. Stewart, in London, £1080, which, with the £20 previously 
paid, completed the first-named sum of £1100. This £1080 was 
remitted to Mrs. Stewart, by an order on Jones, Lloyd & Co., 
and was cashed by them in notes of the Bank, which were traced 
to the hands of the different parties. As Mr. Wotherspoon had 
been before disappointed, he now required written evidence that 
his negotiation would be successful, and Mrs. Stewart forwarded 
a letter, which was returned at her request. It was dated in 1844, 
and was as follows : — 
My Dear Cuarretie ; 


I shall have much pleasure in giving an appointment to your young friend, 


William White Wotherspoon, in November. 
W. Youne. 


Sir William was as good as his word. In November, young 
Wotherspoon came to London with his mother, and was taken by 
Rallett to Sir William, by whom the papers were made out. In 
due course of time, young Wotherspoon was appointed to a cadet- 
ship in the Madras Presidency. Everything went on quietly until 


1846, when criminal proceedings were instituted against Rallett. 
This excited curiosity and uneasiness, and it was soon rumored 
that the suspicions of the directors were not confined to one 
person. 

And now commenced a curious series of manceuvres. In point 
of fact, neither Capt. Charretie nor Sir W. Young had ever been 
seen by Mr. Wotherspoon, nor had the latter gentleman ever com- 
municated by letter with either of the former. Yet the law re- 
quired a recommendation by a director, upon the solicitation of 
the parent. Here was a gap to be supplied. Capt. Charretie 
grew more and more anxious, and Sir William shared his anxiety. 
False letters, antedated, were worked into the case; butall in vain. 
The directors were satisfied of their guilt. An indictment was 
found against them, which came on to be tried before the Court 
of Queen’s Bench in December, 1847. 

An array of counsel appeared. The prosecution was conducted 
by the attorney and solicitor general, Sir F. Thesiger, Sir F. 
Kelly, Mr. Wigram, Q. C., Mr. Clarkson, Mr. Peacock, and Mr. 
Forsyth. Capt. Charretie was defended by Mr. Crowder, Q. C., 
and Mr. Warren; and Sir William by Mr. Cockburn, Q. C., Sir 
James Bailey, and Mr. James and Mr. Phipson. 
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The facts above stated were established at the trial, in a manner 
somewhat peculiar. Mr. Wotherspoon and Mr. Trotter were 
both called as witnesses. Both had participated in the guilt of the 
transaction, and the former, a keen lawyer, who had been twenty- 
five years in practice, after paying £1100 out of his pocket for the 
mere purpose of bribery, had actually executed a document at the 
head of which was printed the following: 


*6 GENERAL CAUTION. 


‘* Notice is hereby given, that should it be discovered at the time the cadet is 
appointed, or at any subsequent period, that his appointment has been obtained by 
purchase, or agreement to pay any pecuniary or valuable consideration whatso- 
ever, either directly or indirectly, when the appointment is completed, the cadet 
will not only be dismissed, and rendered ineligible to hold any situation in the 
East India Company’s service, under the Court’s resolution of the 9th of August, 
1809, but all the parties concerned in procuring the appointment surreptitiously, 
or in disposing of, or receiving the same under such circumstances, will subject 
themselves individually and collectively to a criminal prosecution for a misde- 
meanor, under the act of the 49th George III., Chap. 126; and the Court of Di- 
rectors of the East India Company do hereby declare that they will prosecute any 
person or persons who shall hereafter be detected in such illicit traffic.” 


He also subscribed the two following forms: — 


** Tdo hereby declare, upon my honor, that I received the nomination of a cadet 
for the Madras Infantry from Sir William Young, Bart., gratuitously and expressly 
for Mr. William White Wotherspoon.’’ 


**T do hereby certify, that the foregoing extract from the register of births and 
baptisms of the parish of Edingburgh St. George, in the county of Edinburgh, 
contains the date of the birth and baptism of my son, William White Wother- 
spoon, who is the bearer of this, and nominated a cadet on the Madras Establish- 
ment by Sir William Young, Bart., and I do further declare that I received the 
said appointment for my said son, William White Wotherspoon, through the gra- 
tuitous solicitation of me, William Wotherspoon, and that no money or other val- 
uable consideration whatsoever was given to any person or persons, who have in- 
terested themselves in procuring the said nomination for my son from the director 
abovementioned ; and I do declare, I am fully aware that if it should be discovered 
hereafter that the said appointment has been obtained by purchase or by any other 
unlawful means, he will be subject to dismission from the East India Company’s 
service, and rendered ineligible to hold any situation whatever in the company’s 
service again. 

** Witness my hand, this 16th day of November in the year of our Lord, 1844. 

‘“*WILLIAM WOTHERSPOON, 


Writer or Solicitor before the Supreme Court of Scotland, Edinburgh." 
When cross-examined, Mr. Wotherspoon declared that he never 
read the documents —that he did not think there was anything 
wrong in what he did, thereby confessing that he paid the money 
for the express purpose of securing the appointment. All must 
admit that the evidence of Mr. Wotherspoon required strong cor- 
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etenidion, especially as against two gentlemen who for so long 
a period had been universally respected and confided in. And 
what corroborative evidence was there? Why, the records of the 
secret examination of the parties, before a secret committee of the 
Directors at the East India House, of which notes were taken by 
a short hand writer, and admitted as evidence at the trial. There 
is something revolting in this mode of procuring evidence, more 
especially when it is considered that one of the parties (Sir W. 
Young) was aged and infirm, and that the chairman of the com- 
mittee (Sir J. W. Hogg) conducted the examination with the ut- 
most rigor and astuteness. The parties were not allowed counsel. 
They were not brought there to explain their conduct, (of which 
they would not complain,) but that their conduct might be sifted 
by hostile cross-examination and with the view, that every admis- 
sion extorted by such a cross-examination might be brought for- 
ward to secure their conviction. The following extract is from 
Mr. Cockburn’s argument for Sir William: 


“ He (Mr. Cockburn) had.no right to complain of the present proceedings ; they 
had been rightly instituted, and the East India Company had only done their duty 
in that respect, for it was of the greatest importance to the public interests that 
the patronage of the company should be administered without the suspicion of cor- 
rupt influences. Yet, while he admitted this, he did not approve the excessive 
zeal with which the prosecution had been carried on, and the manner in which the 
parties accused had been interrogated before the secret committee ; the evidence 
given there being afterwards most unfairly brought to bear against them. In the 
administration of the criminal law, under ordinary circumstances, no one was sub- 
ject to such an investigation. Even in crimes which struck at the root of society, 
no one, neither the magistrate who remanded for trial, nor the grand jury in mak- 
ing their presentment, nor the judge who presided with all the solemnity of his 
office, nor the jury who were to pass their verdict — none of these could propose 
one question to the accused whereby he might criminate himself. But there they 
had this committee, this secret tribunal, unknown to the regular administration 
of the law, bringing suspected parties before them, and with none present but 
themselves, their secretary, their solicitor, and their short-hand writer, searching 
into the recesses of their inmost souls. He (Mr. Cockburn) would ask the jury 
whether in the whole course of their experience they had ever known a case 
where examinations had been conducted with greater severity than before that 
committee. (The learned counsel here drew the attention of the jury to the man- 
ner in which Captain Charretie and Sir W. Young had respectively been invited 
to give their evidence before the committee.) There was nothing in the terms of 
the intimation made to Sir W. Young on that occasion which could have led him 
to suppose that what he then stated was to furnish the materials for criminal pro- 
ceeding against himself. He (Mr. Cockburn) complained that no intimation was 
given to Sir W. Young that he might be a party implicated when they subjected 
him to such a process of moral torture. The manner in which the president of 
the court had conducted himself on that occasion reminded one of what in former 
times took place before the secret tribunals of the inquisition. It was not the 
first time that prosecutions of the kind had taken place, but he believed himself 
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justified in saying, that it was the first time that examinations of such a character 
had been sought to be made evidence against the parties, and that the East India 
Company arming itself with a power unknown to the constitution of England and 
unknown to its laws, had used its great political party to crush persons accused by 
it on their own testimony. 


Upon this evidence after a host of witnesses had been sum- 
moned as to the previous good character of both parties, the Lorp 
Curr Justice charged the jury, and said 


*¢ That the indictment before them was one which charged Captain J. Charretie 
and Sir W. Young with a very serious offence. They had heard from a long 
train of friends that those persons had maintained a high character, and it was 
plain that their station in society was such as to be a guaranty for them. Cap- 
tain Charretie had evidently moved in most respectable society, and Sir W. Young 
was vouched for by the East India Company, having been a director for many 
years. In cases of this kind evidence as to character was fairly entitled to the 
consideration of the jury, as it strengthened the improbability of the offence imput- 
ed; but where proof existed that was inconsistent with such evidence, it made 
one regret that previous high character had been found so weak a protection. A 
great many observations had been addressed to them with reference to the evi- 
dence which had been adduced. As to Wotherspoon, it was clear that he was an 
accomplice in the transaction, and that his testimony required confirmation accord- 
ing to the rules of law. Again as to the examination of Captain Charretie and Sir 
W. Young before the East India Company, observations had been made which 
gave an air of some mistrust to evidence so produced. He would first state to 
them the facts which were undisputed in the case and which did not rest on either 
one or other of those sources of evidence. (‘The Lord Chief Justice here recapitula- 
ted briefly the chief facts in the case, and the more material letters put in evidence.) 
With respect to the examination of the accused before a secret committee at the 
India House, a great deal of observation had been made by the learned counsel. He 
had been asked to give his opinion thereon, and the evidence thus collected was 
met not only with distrust but with some degree of indignation. He thought that 
there was considerable danger in any party trusting himself to conduct such an 
examination, who appeared to do so in a situation of authority, and he had always 
viewed with disapprobation the practice which existed in foreign countries where 
the magistrate set his wits against the prisoner in order to drive him into false- 
hood. But he must say the examination in question stood upon an entirely differ- 
ent foot. Whether it had been conducted throughout with perfect moderation, 
or whether too great a degree of acuteness as to particular matters may not have 
existed in the course of the investigation, might be doubtful; but that it was 
proper to appoint a committee to inquire into the corrupt practices alleged, no 
one can doubt. The existence of bribery and corruption in society, and among 
the community at large, whether as to seats in parliament, or as to offices 
in the gift of influential persons, every man of principle in the country was 
bound in self-defence to discourage, for men would justify their own conduct 
by that of their neighbors if all were allowed to proceed in the same corrupt 
course. He knew nothing of more importance, if we wished to protect pub- 
lic morality or to guard the honor of ourselves and our families, than to check 
by the whole weight of authority practices of this kind, and when the East 
India Company heard that such practices existed, it was highly necessary and 
proper that they should institute a full and searching examination. It did 
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not follow that, because a person was under a charge, any advantage should 
be taken of him by such a proceeding, for he did not stand in the same situation as 
a poor ignorant pauper, who might be betrayed into admissions to the prejudice of 
his case. But what was the real state of things here? Sir W. Young, one of 
the parties accused, in his character as director, was concerned in interest and 
honor to pursue the inquiry, and when called to attend before the directors he 
(the lord chief justice) would have thought that his most anxious wish would 
have been to press for the fullest information of every circumstance, and to make 
himself one of the directors’ party, instead of considering that they were doing 
anything to his prejudice. It was very important to observe, that the inquiry in 
the India House, when Sir W. Young was called on to give information, took 
place nine days after the letter of the 12th of September, so that at that time 
he was aware that Captain Charretie was starting some scheme for him in order 
to stifle inquiry. He (the lord chief justice) should have thought that such a 
proposition, made to a man in Sir W. Young’s position, would have been treated 
with the greatest scorn and indignation. The more one heard of the character of 
that gentleman, the more was his surprise that the offer of Captain Charretie had 
not been repelled by him, and that he did not give the fullest account to the 
directors of all that had been done by him. On the whole, it appeared to him 
that the inquiry at the India House had been conducted, he would not say in the 
manner that should be applied to all such cases, but in such a way as not to give 
any of the parties just cause of complaint. Sir W. Young, it was urged, was 
bewildered ; but this could hardly be so, as he received notice of the intention to 
call him before the committee on the twelfth, and he was not examined till the 
twenty-first. Nor could he (the lord chief justice) point to a single thing which 
it was possible to lay before reasonable men, as showing the state of fever and 
agitation which his mind was alleged to be in. There could be no doubt that a 
fraudulent attempt had been made for the purpose of setting up an untrue defence, 
and that not only Captain Charretie and Sir W. Young, but Mr. Wotherspoon 
also joined in that attempt. Mr. Wotherspoon had a case made out against him 
as much as the other parties, and he (the lord chief justice) thought that few 
juries would think that he had not advanced the money for the purchase of the 
appointment. After a further reference to the evidence as to character given on 
behalf of the accused, the lord chief justice concluded by leaving it to the judg- 
ment of the jury to decide so anxious and important a case.”’ 


The jury then retired, and after a few minutes’ absence, re- 
turned a verdict of guilty against Captain Charretie on the first 
and seventh counts, and of guilty against Sir W. Young on the 
seventh count. 

There is strong reason to believe that the parties were guilty, 
and certainly no one can overrate the necessity for the most jealous 
precautions in regard to the patronage of the East India Company. 
Nor can any error be detected in the opinion of Lord Denman, 
It is believed that the act of parliament embodies and enforces the 
regulations of the court of directors. ‘The directors themselves 
denounce the illicit traffic in their own patronage, and appeal to 
the law of the land for encouragement and support. ll this, per- 
haps, is as it should be. But, at the same time, nothing can be 
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more offensive than a conviction which is secured by the evidence 
of accomplices, and the record of a secret examination conducted 
by other officers, who, for aught that is known, may have taken 
this very course to divert attention from themselves. 





Recent American Decisions. 


Supreme Court of Texas, December Term, 1846, at Austin. 
Cocke v. CALKIN ET AL. 


The republic of Texas did not become a state of this Union, nor subject to the 
constitution or laws of the United States, before the 16th day of February, 
1846. 

A treaty, a confederation and a constitutional compact may be established at one 
time, to go into effect in futuro. 

The approval, by the congress of the United States, of a state constitution, does 
not, necessarily, act as an admission of the state, nor abrogate its former gov- 
ernment. 

The compact between Texas and the United States, is of paramount obligation, 
and renders the subsequent acts of either party repugnant thereto, null and 
inoperative. 

The admission of Texas into the Union as astate, did not, of itself, extend the 
constitution or laws of the United States over its territory ; but Texas had the 
right and power to stipulate, that its former government and laws should con- 
tinue unaffected-by the change, to a certain period. 

The iaws of the republic of Texas regulating impost duties, continued in full 
force, unimpaired by the act of the congress of the United States of the 29th 
December, 1845, until the 16th day of February, 1846. 


Tue opinion of the court was delivered by Hempnuz, C. J. 
The only question discussed is, as to the time when the right of 
Texas to collect impost duties under the revenue laws of the 
republic ceased to exist. The importations by the defendants in 
error, were made on the 30th of January, 1846, and it is contended 
by the plaintiff in this court, that all goods introduced before the 
16th of February, 1846, the day of the organization of the state 
government, were chargeable with duties in accordance with the 
laws of the republic, regulating duties on imports; and by the 
defendants in error, that these laws became null and inoperative 
on the 29th of December, 1845, on which day, by the joint resolu- 
tion of the congress of the United States, Texas was admitted as 
one of the states of the Union. 
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The judgment of the district court assumes that Texas, being 
admitted on the 29th of December, 1845, became on that day one 
of the United States of North America, was, in consequence, enti- 
tled to all the rights and privileges of the Union, and was subject 
to the provisions of the constitution of the United States and its 
laws, in the collection of duties on imports, and that the merchan- 
dise upon which duties are claimed, having been imported from 
one of the states of the Union, subsequent to the admission of 
Texas, was not liable to these charges, and that the collection of 
the same would be in direct conflict with the constitution of the 
United States. 

The executive of the Union was, by joint resolution, approved 
March 1, 1845, authorized to submit one of two alternative propo- 
sitions to the republic of Texas, as an overture on the part of that 
government, for her admission as a state of the confederacy. One 
of these contemplated the completion of this great measure, and 
the adjustment of its terms by legislation, and the other by negotia- 
tions of the parties to the compact. ‘The president in his discretion 
selected and presented for consideration and acceptance by this 
republic, the proposals contained in the first and second sections 
of the said resolution, by which (among other matters not pertinent 
to the present question,) it was declared that congress assented to 
the erection of the republic of Texas, into a new state, with a 
republican form of government, to be adopted by the people of the 
said republic, by deputies in convention assembled, with the con- 
sent of the existing government of the said republic. 

This consent of the United States was given upon several condi- 
tions, one of which required the constitution which was to be 
framed by the convention, to be transmitted, with proper evidence 
of adoption by the people of Texas, to the President of the United 
States, to be laid before the congress of the Union for final action, 
on or before January Ist, 1846. 

The existing government of Texas, and the convention assented 
to this overture, with its conditions and guaranties, and this consent, 
on the part of the convention, was attached to and incorporated 
with the constitution. 

By the constitution, (art. 12,4 1,) it was declared, that “ all 
process which shall be issued in the name of the republic of Texas, 
prior to the organization of the state government under this consti- 
tution, shall be as valid as if issued in the name of the state of 
Texas.” In the second section of the same article, it was provided 
that “all criminal prosecutions or penal actions which shall have 
arisen prior to the organization of the state government, under this 
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constitution, in any of the courts of the republic of Texas, shall be 
prosecuted to judgment and execution, in the name of the state,” 
&c. The sixth section contained a provision, that if it should appear 
on the second Monday of November, 1845, from the returns, that 
a majority of the votes of the people of Texas were given for the 
adoption of the constitution, the President should make proclama- 
tion of that fact, and thenceforth the constitution was ordained and 
established, as the constitution of the state, to go into operation 
and be of force and effect, from and after the organization of the 
state government, under the said constitution. By section 10th it 
was declared, “ that the laws of this republic relative to the duties 
of officers, both civil and military, of the same, shall remain in 
full force, and the duties of their several offices shall be performed 
in conformity with the existing laws, until the organization of the 
government of the state, under this constitution, or until the first 
day of the meeting of the legislature,” &c. 

By these various provisions the sovereign will of the people of 
this republic was declared in accumulated and most perspicuous 
terms, that its government and laws should continue in force until 
the first day of the meeting of the legislature under the new con- 
stitution, and consequently excluding, until that period, all repug- 
nant laws and jurisdictions, and every portion of the new constitu- 
tion itself, of which a previous enforcement was not enjoined. 

Was such a provision within the scope of her powers, as one of 
the high contracting parties, and was it or not inconsistent with 
the character and qualities of the compact, and the respective 
rights and obligations of the equally sovereign parties to this con- 
federation ? 

At the formation of this constitution, Texas possessed all the 
plenary attributes of sovereignty, and held an acknowledged rank 
athong nations, as an independent republic. She possessed like 
powers with the United States, to present terms and conditions on 
which she would consent to her incorporation as a state into the 
Federal Union, and the extension over her territory of the laws 
and government of the United States. 

This is a self-evident proposition, and cannot be made more plain 
by argument or illustration. She possessed then, and rightfully, 
the undoubted power to propose that her former government and 
laws should continue in full force, until a designated period, and 
that proceedings should not until that time commence under the 
new governments, between which the powers of her old govern- 
ment had been distributed. This stipulation being assented to by 
the other party, would, on the principles of the international code 
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and universal right, be of binding and mutual obligation on the 
parties. 

Let us suppose that the government of the United States had, in 
terms, proposed that the laws of this republic should continue in 
force until the organization of the state government, as a convenient 
period at which the new governments would be prepared to assume 
the exercise of their respective powers, and that this proposal had 
been accepted by ‘Texas, could its obligatory force under such cir- 
cumstances, be at all problematical ? 

If its obligation when presented by the United States would be 
indisputable, it must possess the like validity and authority when 
offered by Texas, and approved of by the federal government. 
Nor is the continuing operation of the former laws, up to the 
organization of the state government, incompatible with the nature 
or qualities of the compact, or the respective rights and obligations 
of the parties to the same. 

It must be conceded that the parties to a treaty, a league, a 
confederation, or constitutional compact, may mutually agree that 
the treaty or constitution shall by certain acts be fully established 
between the parties at a certain time — but that it shall not, until a 
more distant period, go into force and operative effect. Even 
ordinary acts of legislation are frequently by express provision, 
without force or authority, until the lapse of some time subsequent 
to their adoption; and the history of constitutions will show that 
they are generally established and finally acted upon, some time 
previous to the commencement of their operation. 

But the early history of the constitution of the United States, 
furnishes conclusive proof of the correctness of the proposition, 
that a constitution may be established, and yet remain for months 
without force or activity, and that a union between confederating 
parties may be completed, and the instrument of confederation 
fully ratified and finally acted upon, and yet the former government 
and laws of the contracting parties may continue in operation for 
a long period subsequent to the complete and perfect sanction of 
the new compact or form of government. 

The 7th article of the constitution of the United States, contains 
the declaration, that the ratifications of the conventions of nine 
states should be sufficient for the establishment of the constitution 
between the states so ratifying the same. This constitution, after 
having been ratified by eight other states, was on the 21st of June, 
1788, assented to by New Hampshire, being the ninth state, and 
was then by its own terms established between the states which 
had concurred in its ratification. These states had taken final 
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action on the form of government submitted to them, and this had 
resulted in the establishment of a constitution, replete with great 
and mighty changes in the respective powers of the general and 
state governments, and in the very character itself of the federal 
government. 

On the ratification of the ninth state, a new Union had been 
formed. Instantaneously, on the completion of this act of ratifica- 
tion, the assenting states became members of this new confederacy, 
but it entered into the imagination of none that, by the mere 
establishment of the constitution, the mere mutual incorporation of 
the states in a new Union, the old confederacy was at once abro- 
gated, the government under it extinguished, or that the constitu- 
tions or laws of the assenting states were modified or their 
governments stripped of a single power which they had possessed 
or exercised. 

That this would be the operation of the establishment of the 
constitution of the United States, was clearly not imagined by the 
convention that framed that instrument, as their resolves show that 
they entertained an opposite opinion. 

The organic basis had been established, but further measures 
were deemed necessary, to infuse active power and energy into 
this new political creation, and accordingly the congress of the old 
government proceeded to take such measures, and after a long 
debate, passed an act for that purpose, which among other things 
provided, that on the 4th of March, 1789, proceeding should com- 
mence under the new constitution. 

Thus a period of more than eight months intervened, between 
the establishment of the new constitution and Union, and the 
organization of any government under the same, or the actual 
force and effect of any of the grants, provisions or powers of the 
said constitution. The former government of the confederacy 
continued in vigor, or at least in potential existence, during the 
whole interval; the states collected their impost duties, and could 
at pleasure in their legislation, disregard the prohibitions of the 
constitution. 

That these were not respected in the interval between the estab- 
lishment, and the operation of the constitution, is a fact founded 
upon the history of the times, and that they were of no binding 
obligation has been judicially determined by the supreme court of 
the United States. The question before that tribunal was, whether 
an act of the legislature of Virginia, passed in 1788, was within 
the operation of that provision of the constitution of the United 
States, prohibiting states from passing laws impairing the obligation 
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of contracts. It was determined, in substance, that both govern- 
ments could not be understood to exist at the same time. That 
the new government did not begin until the old one expired ; that 
it did not commence on the ratification of the ninth state, nor until 
the first Wednesday of March, 1789, and that therefore the pro- 
vision that a state shall pass no law impairing the obligation of 
contracts, does not extend to a state law enacted before that day, 
and operating upon the rights of property, vested before that time. 
Owings v. Speed et al. (5 Wheat. 420. ) 

It is thus very manifest, that a constitution may be established, 
a union of two or more sovereignties be fully completed, without 
any immediate change of the laws or government of the country. 

But it is urged that, by the assent of Texas to the overture for 
annexation, she agreed that at the moment of the acceptance of 
her constitution by the congress of the United State, all of her laws 
repugnant to those of the Union should cease, and those of the 
United States should, at the same instant, be in full force through- 
out her territorial limits. It should be remembered that this assent, 
whatever its extent or obligation, was incorporated with the consti- 
tution, and must, by all legitimate rules of construction, be 
expounded in connection with other provisions of that instrument, 
or at least with those having the nature and effect of a stipulation 
between the parties. 

But admitting that it may be considered separately, what is the 
full extent and operation of this assent on the part of the people of 
Texas? She consented to be organized into a new state, with a’ 
republican form of government, to be adopted by the people of 
the said republic, and that the constitution which she consented to 
frame, should be laid before congress for its final action, on or 
before the first day of January, 1846. 

Is this an agreement that the final and favorable action of con- 
gress on that instrument, should at once introduce the jurisdiction 
and laws of the United States, or is it not only and simply to 
transmit to that body the constitution of the new state, which was 
to be subsequently organized on its provisions, that they might 
ascertain if it were republican in form, and without provisions or 
stipulations repugnant to the rights or powers of the general govern- 
ment? And it was with the understanding that, if congress ap- 
proved the constitution to be framed by the people, and forwarded 
for that purpose, its provisions and stipulations would then be 
binding on both parties, and that neither the laws of the United 
States, nor the constitution itself, could be in force, until the time 
stipulated for and ordained in that instrument, had arrived. 

VOL. X.—=NO. XI. 42 
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The constitution of the United States authorizes the admission 
of new states, and to every state a republican form of government 
is guaranteed. The approval of a constitution extends principally 
to its republican form, but the mere approval of a constitution 
would not of itself even admit a new state ; but the acts of admis- 
sion of the extension of the laws and jurisdiction of the United 
States, over the territory of a new state, and those under which 
their officers for the administration of justice and the collection of 
revenue are appointed, and post-offices and roads established, are 
distinct and separate exercises of power. Some of these may be 
embraced in the law approving the constitution, not because they 
form a whole, composed of inseparable parts, but from the conve- 
nience of accomplishing several objects by the same law. 

If the approval of the constitution of Texas would not ex neces- 
sitate abrogate her old laws, and extinguish them and her govern- 
ment together, for twenty days or a month before the community 
living under those laws and that government, could possibly be 
apprized of the fact, then the right of Texas to stipulate for and 
determine the time at which the change of government and laws 
should occur, is unquestionable ; and this being proposed by her, 
and accepted by the United States, is of paramount obligation, 
rendering the acts of either repugnant thereto, null and inoperative. 

It was insisted that this stipulatory provision should have been 
presented by Texas, in a distinct and separate resolution, and 
should not have been embodied in the constitution. This objection 
rests on no solid foundation. The negotiations between the two 
powers were carried on throughout by the cumbrous process of 
alternate progressive legislation, and not by the ordinary inter- 
changes of diplomatic intercourse. A proposition for annexation 
had, for the first time, been made by the United States to a foreign 
nation, and their proposition emanated from the legislative branch 
of that government. ‘The whole proceeding was anomalous in its 
character, and the question is not whether the whole proposition or 
any particular portion thereof was presented in the proper mode, 
but whether it received the assent of the parties. ‘This once given, 
obviates all objections, both of form and substance to the proposition. 

But, supposing the constitution to be approved, the subsequent 
admission of the state into the Union, does not of itself extend the 
laws of the United States over a nation which had been previously 
a separate and independent sovereignty. 

The proposals for the mutual incorporation of the sovereignties 
may have been fully assented to—may have received the final 
action of both parties, resulting in a complete union — but it may 
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very properly be one of the very conditions of the compact, that 
the old government and laws should for a limited period continue 
in full force and effect. 

[Some remarks to the effect that the mere admission of a state does not of itself 
extend the laws of the Union over its territory, are here omitted. They are 
accompanied by illustrations from the constitutional history of the United States.) 

The condition of Texas was in many respects unlike that of a ter- 
ritory about to be organized into a new state, and admitted into the 
Union. A territory is but a corporation of the government of the 
United States, founded on the laws and supported out of the trea- 
sury of the Union. These laws are in full force and active opera- 
tion, within the limits of the territory, during the whole period of 
its transmutation and elevation to the rank and dignity of a sove- 
reign member of the confederacy ; and on her admission as a state, 
she is invested with the powers of sovereignty, not inherent in her 
primary, inferior corporate condition. But on the annexation of 
an independent nation, several of the highest powers of sovereignty 
are relinquished by the nation, and granted to the general govern- 
ment. But these powers cannot be enforced by the federal govern- 
ment, without special legislation for that purpose, nor can this 
legislation operate immediately in a distant portion of the republic. 
All the powers of both the general and state governments should 
be simultaneously exercised in the same territory, in order to pre- 
serve the tranquillity, secure the foreign and domestic relations of 
the community, and to enforce the enjoyment of all the rights, 
civil, social, domestic and political, which are the primary objects 
of a government, and are duties of paramount obligation. These 
sovereign powers were vested in the government of the republic, 
and that portion of them ceded to the federal government, must, 
during the preparatory measures of that government to assume 
their exercise, be enforced by the government of Texas, or they 
must be in abeyance. 

The post-office establishment would cease. There would be a 
portion of the Union in which no tariff could be collected. All 
the rights and powers of the general government, if incapable of 
enforcement, except by itself, would, as it were, be extinguished. 
The protection afforded the citizens from the exercise of these 
powers would not be extended, and the violation of them could be 
perpetrated with impunity. Under such circumstances, this security 
can be afforded, and these crimes punished only by the former 
government continuing in the full exercise of all its original powers, 
until some designated period, when the new codrdinate govern- 
ments shall be prepared to assume their functions, and enforce the 
powers incident to their respective jurisdictions. 
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What is more reasonable than the establishment of a definite 
period for the extinction of the old government, and the operation 
of the new conjoint authorities. 

The object of the convention in appointing the day of the organ- 
ization of the state government, as the period for the cessation of 
the old, and the inceptive force of the new authorities, was to pre- 
vent confusion, and this would have been completely attained, had 
this provision of the constitution not at first escaped the attention 
of the congress of the United States. 

That the act of the congress of the United States, of the 29th of 
December, 1845, extending the laws of the Union over the territory 
of Texas, if intended, as appears from its terms, to operate imme- 
diately, was adopted through inadvertence, is manifest from the 
provisions of the act, by which certain post routes were established 
in Texas, approved May 29th, 1846. By the third section of that 
act, the postmaster-general was authorized to pay mail contractors 
in Texas, for services duly performed by them, since the 16th day 
of February, 1846; and also, that the several postmasters appointed 
by the late government of Texas, should pay to the postmaster- 

eneral, all balances accruing at their offices frora and after the 

said 16th of February, 1846; and all laws concerning the post- 
office department and the regulations thereof, were declared to 
have full effect and operation in said state, from and after the said 
16th of February. 

These provisions of this posterior statute, afford unequivocal 
proof of the deliberate recognition by congress of the binding 
obligation of the declaration in the constitution, that the former 
laws should continue in force until the organization of the state 
government, and consequently, excluding the laws of the United 
States regulating the post-office, and all other subjects, until the 
16th of February, 1846. 

Any other supposition, than that the law of the 29th of Decem- 
ber, 1845, was passed through inadvertence, would impute to that 
government an attempt to seize upon the revenues of the republic 
arising from imports, while for fifty days afterwards she threw 
upon the treasury of Texas, thus crippled, the burthen of the mail 
transportation, and the service generally. Any construction which 
would result in an imputation so slanderous, cannot be legitimate, 
and must be rejected, when the acts of the party are susceptible of 
a different and more rational and just explanation. But whatever 
may be the grounds on which the law of the 29th of December, 
1845, extending the laws of the United States over Texas, may be 
explained or defended, or whatever may be the proper construction 
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of the act, we are of opinion that neither the constitution nor laws 
of the United States were in force within the limits of ‘Texas, until 
the day of the organization of the government of the state, viz. : 
the 16th of February, 1846. The convention and the people of 
Texas, in their highest sovereign capacity, separate and distinct 
from all other nations or states, and uncontrolled by any earthly 
power, declared, in the most solemn form in which expression 
could be given to their will, that the former laws of the republic 
should continue in full force until that day, and thus by necessity 
excluding all other laws repugnant thereto, up to that period. 
This declaration was approved without hesitation on the part of 
the United States, was not incompatible with any of the rights or 
powers of that government, or the nature of the Union formed 
between the two countries, and carries with it an obligation of as 
much force as any provision of the constitution, or treaties of the 
United States. 

To place this question in a different point of view, let us suppose 
that the government of the United States, instead of insisting upon 
the framing of a new constitution, had been satisfied with the old 
one, and had required only the assent of the republic of Texas to 
the constitution of the United States, could not this republic have 
rightfully embodied in its act of assent, a provision that the consti- 
tution and laws of the United States should not operate in her 
limits until a specified period? The constitution of the United 
States, as we have before seen, was not in force until some time 
after the assent of the associating states had been given, and their 
union had been completed. Whether this would have been the 
proper process for the annexation of Texas, she being an indepen- 
dent nation, it is not our purpose to discuss. It is clear that the 
consummation of the union between the two people did not indis- 
pensably require the formation of a new constitution by the repub- 
lic of Texas. This is as obvious on principle as on the analogous 
facts characterizing the adoption of the constitution of the United 
States. By that constitution, the powers of the general govern- 
ment were greatly enlarged, and its very character changed from 
one acting on organized communities to one operating directly on 
individuals. The change was so great as to have produced an 
almost complete transformation. Yet the constitutions of none of 
the original confederates were modified in adaptation to this great 
mutation in their political rights, powers and obligations. Even 
Rhode Island, not annexed to the Union for more than fifteen 
months after the organization of the government, did not, nor was 
she required to remodel her royal charter, by which, for more than 

42* 
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forty subsequent years, she continued to be governed. The assent 
to the constitution of the United States, swept away all repugnant 
provisions of the constitutions of the states. A new constitution 
was not then an indispensable preliminary to our admission as a 
state ; but, when framed in accordance with a proposal made, and 
accepted by the government of the United States, its provisions are 
of binding obligation on the parties. 

There is nothing extraordinary or unusual under the like circum- 
stances in Texas, collecting impost duties subsequent to the appro- 
val of her constitution, and if there were, it was under a special 
provision for that purpose. 

After the establishment of the constitution of the United States, 
the several states did not on that ground, suspend their collections 
of imposts. Even after the organization of the federal government, 
on the 4th March, 1789, they still continued their collections until 
the last day of the succeeding July, on which day the first tariff 
law of the United States was adopted. Nay, even after this period, 
through the months of August, and in September, the state tariffs 
were occasionally enforced. No question relative to the duties 
paid under the state establishments before the first of August, 
appears to have arisen; and whether the claim made by the govern- 
ment of the United States for those collected subsequent to that 
date, was persisted in, does not appear from any documents acces- 
sible to the court. 1 American St. Pap. 45. 

The amount involved in this suit is small, but the principles are 
of the highest magnitude and enduring importance. 

The extreme pressure of numerous important causes, prevents a 
more detailed-examination of the subject, and any attempt to pre- 
sent the reasons we have given in a more elaborate shape or a form 
more condensed. 

‘We are of opinion that the laws of the republic of Texas regula- 
ting imposts, continued in force until the 16th February, 1846, and 
that all importations previous to that period, were chargeable with 
duties in accordance with those laws. 

Judgment of district court reversed. 





Supreme Court of Pennsylvania, May Term, 1847 at Harrisburg. 


Hamitton v. Lycoming Mutvat Insurance Company. 


The plaintiff having an interest in a building, applied to the agent of a mutual 
company for an insurance, and, at the same time, made the necessary cash pay- 
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ment and executed the premium note. The application being transmitted to 
the company, an alteration in the building was directed and an authorty required 
from the trustees of the building to effect the insurance. ‘This was communi- 
cated to the plaintiff by the secretary, who stated when the company were duly 
certified these had been complied with, a policy would be sent. The conditions 
were complied with, and the agent notified and requested to call and examine, 
but he neglected to do so. Held, the risk commenced from such notification 
of compliance with the terms of the conditional agreement. 

Corporations may contract by parol within the sphere of their proper functions. 

An offer to contract, communicated by post, must be considered as continually 
made until it reaches the other party. If he accepts before knowledge of a 
retraction of the offer, the contract is binding. Per Gibson, C. J. 


Case stated for the opinion of the court. On the 22d January, 
1842, the plaintiff in error caused a survey to be made by the 
agent of defendants, of a building known as the Clinton Acad- 
emy, and made a written application to the agent for an in- 
surance. In this it was stated, there was a flue in the house secur- 
ed by a sheet-iron collar. On the same day he executed and 
delivered to the agent a premium note, promising to pay in such 
sums as the directors might, according to their charter, demand. 
On this note the amount required to be paid in cash, together with 
the price of the policy, was paid, and the plaintiff received from 
the agent a certificate reciting the application, the note and the 
payments thereon, and stating that $1050 “ will be insured on the 
property for five years from the date of the application, if the com- 
pany approve the said application.””’ The papers were transmitted 
to the company, and laid before the executive committee, who did 
not approve of the application, nor issue a policy; but the secre- 
tary wrote the agent that plaintiff must substitute an earthen collar 
for the sheet-iron one, and procure the consent or authority of the 
trustees of the building to his obtaining an insurance, and when the 
company were duly certified that these requisites were complied with, 
they would send him on the policy. 

This consent was obtained in writing, and the required altera- 
tions made. The plaintiff informed the agent of these facts, and 
requested him to call and see the written assent, and that the re- 
quirements had been complied with. This request was constantly 
repeated during the summer, but not complied with, owing to a 
press of private engagements. The building was destroyed by 
fire in April, 1843. After this the agent wrote the defendants, 
stating the circumstances, and that it was merely through his own 
neglect, he had not called on plaintiff, as requested, to see the 
alterations. 
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By the eleventh by-law, the duty of the agent was to make 
surveys and receive applications for insurance, and to transmit to 
the secretary ali applications received and surveys made by him. 

The facts as to plaintiff’s interest were submitted, subject to the 
question of their relevancy. The building had been originally a 
church erected on land given for that purpose. A new church 
having rendered it almost unnecessary, the members of the con- 
gregation who had obtained a charter for a literary institution, in 
their individual capacities authorized plaintiff to repair the building, 
the expenses to be paid out of subscriptions, until which time plain- 
tiff vas to hold stock in the new corporation. He also held me- 
chanics’ liens for repairs made by himself, amounting to $1000. 
After repairing it, plaintiff occupied the building as an academy and 
dwelling-house. ‘There was also religious worship occasionally had 
in the hall. 

By the defendant’s charter it was provided that all persons in- 
suring became members of the corporation, whose affairs were to 
be managed by directors annually chosen by the members. And 
that every person before he became a member by insuring, should, 
before he received his policy, deposit his note, part of which was 
payable in cash, and the residue at any time the directors should 
appoint; vide acts 20th March, 1840, p. i80; April 13, 1838, p. 
363. By the act of 1842, p. 426, it was further provided that the 
company should have a lien for their premium notes on the insured 
property. 

The court (Woopwarp, P. J.) gave judgment for defendants, 
for reasons of which the following is but an outline. The charter 
intended policies to be the mode of defining the rights of the in- 
sured and their membership of the corporation. That there was pe- 
culiar propriety for such a rule here, the members who were liable 
for the contracts of the company being scattered over the couniry, 
and liable to imposition if the naked agreement of the officers of 
the company bound it. The charter intending a policy as the final 
consummation of the contract, it was in this case incomplete. Nor 
would the neglect of the agent to call and examine the alterations 
be any discharge of the condition precedent of defendants sending 
to the company the written authority by the trustees of the building 
to effect the insurance. Under these circumstances, the company 
could not have enforced the payment of the note; the answer to 
that would have been, our contract is not yet closed. Supposing, 
therefore, the parol contract was binding on the corporation, it had 
not been fully entered into here. 
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The plaintiff in error (pro se) submitted a written argument of 
forty-six pages. In the course of it, he said the defendants in the 
court below put their whole defence on plaintiff’s want of interest 
in the building, and authority to procure an insurance on it. That 
a corporation must be able to contract without seal, in the same 
manner as they were able to authorize a seal to be affixed to a 
contract; it being that precedent authority, of which the seal was 
evidence, which rendered it obligatory. This was declared in 
Bank v. Patterson, (7 Cranch, 299,) which is affirmed in Rathbone 
v. Tioga, (2W. & 8S. 77, 80.) To the same effect is Whitehall v. 
Whitehall, (3S. & R. 119); Danforth v. Schoharie, (12 Johns. 
227) ; Hayden v. Middlesex, (10 Mass. 397) ; Fleckner v. Bank of the 
United States, (8 Wheat. 338 ; 2 Kent’s Com. 289 —291.) There 
was nothing peculiar in the charter, and it, as well as the words 
of the certificate, implied that an insurance was effected from the 
date of the certificate and acceptance of the premium note. 

The real question is, was there a contract ? Now if a delivery of 
a policy would have been all that was necessary under the circum- 
stances, that is conceded, for a policy would be but evidence of an 
antecedent contract. The formal papers required by the company 
were all executed ; certain conditions were required; they were 
performed ; after this all that was left was the delivery of the poli- 
ey; that was for them; and that they intended to do it is shown 
by their retention of the money. If the consent of the trustees had 
been forwarded to the plaintiffs, the answer would have been — see 
the agent, he transacts the business. That agent knew of the 
authority having been procured. There was no bargain to send 
that assent, but a requisition that, before they sent the evidence of 
the contract, they should know the fact was so. 

The position that the plaintiff was not bound by his note is over- 
thrown by Gray v. Foster, (10 Watts, 280.) There, as in Armstrong 
v. McGhee, (Addis. 261,) it is ruled that acts indicating an assent of 
two minds are sufficient evidence of a contract. Of these there are 
enongh to bind the plaintiff on his note. 


Armstrong, contra. — The reasoning of the court below is the 
best argument for the defendant. ‘The company were not bound 
until a policy issued; 2 Watts & Serg. 545. There was ample 
grounds for requiring this previous assent of the trustees of the 
property. By the charter, the premium notes are liens on the land 
of the insured, and it was for that purpose the company stipulated 
for it. The plaintiff had made the agent of the company his own 
agent to deliver this, and is bound by his neglect ; 7 Watts & Serg. 
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348. But at all events there was no authority by an owner of the 
land competent to attach the lien of the note; hence the contraét 


was not binding. 


Ginson, C. J.—In commercial towns, where the members 
of the profession are familiar with the law of insurance, actions 
on mere agreements to insure, whether against fire or perils of 
the sea, are not uncommon. They are noticed in 1 Phillips on 
Insurance, § 3, p. 9; but it appears that the terms of the contract 
must have been settled by the concurrent assent of the parties, and 
that nothing must have remained to be done but to deliver the poli- 
cy, else the risk will not have been begun: in other words, that 
the agreement must have had, at some particular instant, that 
aggregatio mentium which is indispensable in the constitution of 
every contract. But what are the tests of its presence? In Me- 
Culloch v. The Eagle Insurance Co. (1 Pick. 278,) the plaintiff 
wrote to learn the terms on which the defendant would be willing 
to insure his vessel on a particular voyage, and was answered that 
it should be done for a particular premium. He immediately sent 
an order for insurance on the terms proposed ; but before it was 
written, the defendant had despatched another letter, declining to 
take the risk ; and it was held, that at no instant had there beena 
simultaneous expression of assent. Ona principle somewhat analo- 
gous, stands Cooke v. Oxley, (3 T. R. 653,) in which it appeared, 
by the declaration, that the defendant had offered the plaintiff a 
commodity at a particular price, provided the latter would give 
notice of his acceptance before a particular hour of the day ; that 
the notice had been given within the time, but that the article had 
not been delivered: but judgment was arrested because the plain- 
tiff had not laid a cause of action. This last case is resolvable into 
the principle that either party may retract his offer while the matter 
is pending, just as a bid at auction may be retracted before the 
hammer is down. Such, too, is the principle of Routledge v. 
Grant, (3 Car. & P. 267) ; and it is a very practicable one where 
the negotiation is not carried on through the post-office. But the 
last case upon the point has overruled, McCulloch v. The Eagle In- 
surance Company. In Adams v. Lindsell, (1 B. & Ald. 681,) the 
defendants had offered to sel] the plaintiffs a parcel of wool on 
terms expressed in their letter, ‘‘ receiving an answer in the course 
of post.” The letter, being misdirected, did not go by course of 
post ; but the plaintiffs wrote, as soon as it was received, that they 
would take the wool on the terms proposed. The defendants, 
however, not having received the answer when they expected it, 
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sold the wool to another. The court said, that if a bargain could 
not be closed by letter before the answer was received, no con- 
tract could be completed through the medium of the post-office. 
That if the defendants were not bound by their offer when it was 
accepted, then the plaintiff ought not to be bound till after they 
had received a notification that the defendants had received their 
answer and assented to it, and that so it might go on ad infinitum. 
That the defendants must be considered, in law, as making, during 
every instant their letter was travelling, the same offer to the plain- 
tiffs, and that the contract was completed by the acceptance of it: 
and that, as the delay in notifying it arose from the mistake of the 
defendants themselves, it was to be taken against them, that the 
answer had been received by course of post. I am unable to see 
how this conclusion can be resisted. The learned reporter of Me- 
Culloch v. The Eagle Insurance Company, has attempted to distin- 
guish it from Adams v. Lindsell, principally on the ground that a 
treaty respecting insurance is necessarily subject to contingencies 
whilst it is forming. Undoubtedly. But the question remains ; 
when is it entirely formed? Had their ship returned before the 
plaintiffs, in the former case, had answered, they would have been 
at liberty to decline the offer ; but it follows, not that they would 
have been at liberty to retract an actual acceptance before the 
defendant had received it. The truth is, the two cases are not to 
be reconciled, and the conclusion is inevitable that an actual con- 
currence of assent, at any particular moment, is the ruling circum- 
stance, the time of communicating it being comparatively unim- 
portant. 

But the contract before us was not negotiated by letter. The 
plaintiff applied to the defendant’s agent for a policy on the Clinton 
Academy, then occupied by him ; paid the requisite proportion of 
the premium ; executed a premium note for the residue ; and had 
a survey made according to the regulations, at his own expense 3 
all which was laid before the company, and referred to its execu- 
tive committee. The secretary subsequently wrote to the agent, 
requiring the plaintiff to substitute an earthenware stove-pipe col- 
lar for his sheet-iron one, and to procure the assent of the trustees 
of the acadamy, who held the title, to the contract of insurance ; 
and saying that being duly certified that these things were done, he 
would send on the policy. The plaintiff accordingly made the 
substitution, procured the written assent of the trustees ; told the 
agent what had been done, and repeatedly urged him to call at 
the plaintiff’s house, and “ attend to the matter.” The agent re- 


plied, that “ he must first bring him that paper of the trustees ;” 
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but, being requested to call and get it, he promised to do so, yet 
never did. 

It is clear, that the company is to be affected by the acts of its 
agent within the scope of his authority, as acts done by itself. It 
appears by the eleventh by-law, that his business was to receive ap- 
plications, take surveys, and forward them, with the cash received 
and premium note, to the company ; and it appears by the letter 
of the secretary, that it was the practice to negotiate the terms of 
insurance through him, standing in the attitude of an insurance 
broker. ‘The case, then, stands thus. The company offered to 
effect insurance for a certain premium, on performance, by the 
plaintiff, of two conditions. These were performed; and the com- 
pany had notice of it. The company was subsequently requested 
to call by its agent at the plaintiff’s house, to see that the substitu- 
tion was made, and receive the written assent of the trustees, which 
it promised to do but did not, and in the mean time the building 
was burned down. ‘There was no supineness on the part of the 
plaintiff — at least none which had not been induced by the agent 
— while the company, on the other hand, was chargeable with 
positive negligence. Now, if I promise to reward a man if he will 
do me a particular service, and he does it, Iam bound to reward 
him for it, though he had not engaged to do it. The nature of a 
conditional promise resting on an executory consideration, was 
explained in Clark v. Russel, (3 Watts, 217) ; and it may be seen 
from it, that the plaintiff, having actually performed what he had 
been requested to do, was entitled to have the policy. The terms 
of the contract were matured when the company had _ notice that 
its conditions were performed ; and, from that moment, the risk 
was incurred. It would be unconscionable in it to insist upon 
its own omission to execute the policy, on the ground that the 
resolution of the trustees had not been handed to its agent, espe- 
cially as he had prevented the plantiff from tendering it by promis- 
ing to call and get it. A parol agreement for a policy, therefore, 
was complete. 

After the decision of the supreme court at Washington, in The 
Bank of Columbia v. Patterson’s Administrators, 7 Cranch, 299, 
sanctioned by this court in the Chestnut Hill and Spring-House 
Turnpike Company v. Rutter, 48. & R. 16, and by many courts 
in our sister states, it is too late to insist that a corporation can con- 
tract only by an instrument under its corporate seal. ‘ Whena 
corporation,” said Judge Story, “is acting within the scope of the 
legitimate purposes of its institution, all parol contracts made by its 
authorized agents, are express promises of the corporation; and all 
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duties imposed on them by law, and all benefits conferred at their 
request, are implied promises for which an action lies.” It has be- 
come a familiar principle, that a corporation may, by the instrumen- 
tality of its agents, contract within the sphere of its proper fune- 
tions, pretty much as a natural person may. ‘The action in the 
very case of McCulloch v. The Eagle Insurance Co., was founded, 
like the present, on a corporation’s parol promise ; and some years 
ago, an action on an agreement for a policy against fire, was tried 
before me, and a recovery had without objection on that ground, 
though the counsel retained by the corporation were among the 
soundest lawyers at the Philadelphia bar. We say, therefore, that 
the agreement was complete, and that the plaintiff is entitled to 
recover on it to the extent of the loss, if the sum insured will reach 
so far; to be liquidated, if the parties cannot agree, by a writ of 
inquiry of damages. 

Judgment of the common pleas reversed, and judgment quod 
recuperet, rendered by this court. 




















Supreme Court of New Jersey, April Term, 1847, at Trenton. 






Govucu v. BEL. 






Nature of royal grants considered. Explanation of the restriction in the sixteenth 
chapter of Magna Charta. 

A proprietary grant of oyster-beds or land below high-water mark is of no 
validity. 

The grant of Governor Carterett and council to the trustees of the town of Bergen, 
dated Sept. 22, 1668, contained the following clauses in the description: 
‘* From thence (Arthur Cull Bay) to run easterly along the river Kill Von 
Cull, that parts Staten Island and the main, to a point or neck of land, called 
Constable’s Point, or Constable’s Hook, and from thence to run up northward 
along the Bay into Hudson's River, till it comes to Mordavis Meadow afore- 
a so that the whole tract of upland and meadow property, belong- 
ing to the jurisdiction belonging to the town and corporation of Bergen, is 
bounded at the north end by a tract of land belonging to N. V. and S. E. on 
the east side by Hudson’s River, on the south end by Kill Van Cull, that parts 
Staten Island and the main, on the west side by Arthur Cull Bay and Hack- 
ensack River. .... the whole both upland and meadow and waste land, con- 
taining 11,520 acres ’’ — together with all rivers, ponds, creeks, bays, &c. and 
all the appurtenances whatsoever thereunto belonging or appertaining. By 
this grant, nothing passed but the soil and the necessary appendages thereto. 

The rights (by royal grant) of a riparian proprietor only extend to high-water 
mark. 

Although, as a general rule, the riparian proprietors should have the preémption 

for a reasonable time of the shores and flats adjoining their premises, yet until 

there be a general law, the whole matter rests with the legislature. 


VOL. X.—No. x1. 43 
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The facts in this case will appear in the opinion of 

Ranpotrn, J. This is an action of trespass quare clausum fregit, 
for cutting the plaintiff's grass, to which the defendant pleads title 
as owner of the /ocus in quo ; the cause was tried at the Hudson cir- 
cuit, and a verdict rendered for the plaintiff under the charge of the 
court. The present motion is to set aside that verdict, and grant a 
new trial on the ground of misdirection of the judge. The evi- 
dence of possession, in either party, was not very conclusive ; it 
showed what is considered a mixed possession, and was not in 
either of sufficient continuous duration, to create or materially 
affect the title of either party. Both plaintiff and defendant 
claimed the premises under documentary titles, which were exhibited 
to the jury. The defendant’s title consisted first, of a survey from 
the East Jersey Proprietors to Elisha Boudinot, dated January 2, 
1804, for fifty-three acres and a half of land, lying under water in 
Harsimus Bay, and adjoining the upland, in the vicinity of Hud- 
son and town of Bergen, also sundry mesne conveyances from 
Boudinot to Bell, the defendant. Secondly, an act of the legis- 
lature of New Jersey, passed November 8, 1836, granting the 
same premises to Nathaniel Budd, he being the grantor from 
Boudinot, under whom defendant claims. 

To this title various objections are taken which may be here- 
after considered ; the plaintiff also claims title to the premises in 
the first place, by virtue of a grant from Governor Philip Carterett 
and his council, dated September 22, 1668, to the Trustees of the 
town of Bergen, who, on the 4th of February, 1804, conveyed 
the same by deed to John B. Coles, under whom plaintiff claims ; 
secondly, by a deed from John H. R. Kennedy and wife, to John 
B. Coles, dated February 4, 1804, for the same premises ; and 
thirdly, as riparian proprietor of the adjoining upland, he being the 
undisputed owner thereof; and from a portion of which he has ex- 
tended a wharf or pier into the river or bay, that, however, not 
being directly in controversy in this suit, the locus in quo 
being land, made or filled up within defendant’s survey, on which 
the grass was growing, the cutting and carrying away of which 
constitute the trespass complained of. 

The premises being below ordinary high-water mark, if in- 
cluded in the plaintiff’s title, cannot, of course, belong to the 
defendant ; let us, then, examine the plaintiffs claim in the first 
place. The Carterett and the Kennedy title are not sufficiently 
distinct to merit a separate consideration, they in fact embrace the 
same premises, at least so far as this case is affected and their va- 
lidity and extension depend on the same principles. Had Governor 















SUPREME COURT, NEW JERSEY. 507 


Carterett, or he and his council the right to grant, and if so, did 
they grant in the present instance, the land below high-water 
mark ? 

No doubt but the grants of New Jersey, from King Charles to 
the Duke of York, his brother, from him to Berkley and Carterett, 
are more extensive than those under which some of the other 
colonists held their title; they include not only the soil and the 
inland streams and ordinary appurtenances, but also all the 
harbors, waters, rivers, fishings, and all the royalties and profits, 
with full powers of government — embracing, so far as the king 
was able to grant them, the entire country and all its royalties, and 
the civil and political power of its government. What, then, 
were the rights and powers of the king over the subject-matter 
now under consideration? ‘The title to this country, according to 
the theory of the times, was that of discovery, it belonged to the 
British nation, but vested in the king as the head thereof, all below 
high-water, as a part of the sovereignty or regalia. 2 Bacon’s 
Abridg. 177 ; 2 Bla. Com. 14, 104, yet he held them as he did ‘the 
sea, and the arms thereof, and the navigable rivers of Great Britain, 
in trust, for the public; and, although there are, then, some old 
royal grants, under which exclusive fisheries are held in the tide- 
waters, and others are also claimed by prescription, yet these grants 
of the king were considered a usurpation upon the common rights 
of the people and the powers of parliament, and the sixteenth 
chapter of magna charta, whilst it confirmed all such grants as 
were prior in date to the reign of Henry II., restrained their 
being granted from that period; this is the view taken by Kirk- 
patrick, Ch. J. in Arnold v. Munday, 1 Halst. 71 — 74, and is 
fully sustained by the authorities there referred to, It is true, this 
restriction is usually applied to the granting of a several fishery in 
navigable rivers or arms of the sea, but it is on the ground, that it 
interferes with the right of parliament, or of the people, to a com- 
mon fishery, and if the mere interference with them, by grant, is 
void by magna charta, then surely their entire destruction by the 
absolute grant of the premises under water must be null also. I 
am aware, however, that there has been much controversy respect- 
ing the effect of this clause in the great charter; and some very 
respectable authorities have given to it a different meaning from 
that adopted by the courts in this state. See Rogers v. Jones, (1 
Wend. 237,) and the authorities referred to there, and in Arnold v. 
Munday, and in Martin v. Waddeli’s Lessee, (16 Peters, 369.) In the 
latter case, the Chief Justice (Taney), observing that “ the exist- 
ence of a doubt, as to the right of the king to make such a grant 
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after magna charta, would of itself show how fixed has been 
the policy of that government on this subject for the last six hun- 
dred years.” 

But, whatever be the doubts respecting the power under the 
charter to grant, it cannot very materially affect the question under 
consideration ; whatever title the King and his grantees had to the 
navigable waters and to the arms of the sea, it must have been 
as part of the jura regalia, and not of the mere soil or propriety, 
the jus publicum, and not the jus privatum of the crown; this was 
never granted, but surrendered up by the proprietors to Queen 
Anne, in 1702; and it is upon this ground, that the courts held in 
Arnold v. Munday, and Martin v. Waddell, that a proprietary 
grant of the oyster-beds or lands below high-water were of no 
validity. The same point has been recently confirmed by the 
supreme court of the United States, in Pollard’s Lessee v. Hogan, 
et al, (3 Howard’s R. 212,) where the question whether the shore 
of Mobile bay, or river, below high-water mark, belonged to the 
United States, as part of the public domain, reserved when the 
state was admitted into the Union, or whether it passed and be- 
longed to the state as part of her sovereignty; and the title under 
the state was held to be paramount, the proprietors only surren- 
dered to Queen Anne the sovereignty, and if that did not include 
the beds of the navigable rivers and arms of the sea, then they 
must still remain in the proprietors; the grant of Carterett and 
council did not include them, it was a mere grant of land, and if 
in it they could grant the regalia, the proprietors could under the 
same right still hold and grant it, notwithstanding the surrender. 

But it is time to examine the grant itself; what does that in- 
clude? The bounds and limits of the town of Bergen, under this 
grant, begins on the north, at a place called Mordavis Meadow, 
lying upon the west side of the Hudson River, from thence, it runs 
into the interior westerly till it comes to the Hackensack River, 
thence along the same till it comes to the point or neck of land 
over against Staten Island and Shooter’s Island in Arthur Cull 
Bay, ‘ from thence to run easterly along the river Kill Van Cull 
that parts Staten Island and the main, to a point or neck of land 
called Constable’s Point or Constable’s Hook, and from thence to run 
up northward, all along the Bay into Hudson’s River, till it comes 
to Mordavis Meadow aforesaid.’”’ — “so that the whole tract of 
upland and meadow property belonging to the jurisdiction, belong- 
ing to the town and corporation of Bergen, is bounded at the north 
end by atract of land belonging to N. V.and S. E., on the east side 
by Hudson’s River, on the south end by Kill Van Cull, that parts 
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Staten Island and the main, on the west side by Arthur Cull Bay 
and Hackensack River ” —‘ the whole, both upland and meadow 
and waste land, containing 11,520 acres” — together with all 
rivers, ponds, creeks, bays, &c., and all the appurtenances, what- 
soever, thereunto belonging or appertaining. ‘The said corpora- 
tion submitting themselves to the lords proprietors and the gov- 
ernment of the province. In the case of the Royal Fishery in the 
river Baune, (Davies R. 149,) it was resolved by the court that 
nothing passed by implication against the king, and that mere 
general words did not extend the grant beyond the land itself. 
And in Storer v. Freeman, (6 Mass. 436 -438,) Parsons, Ch. J., 
held that a grant ‘ to the shore, thence by the shore ” or to a heap 
of stones at the shore, thence by the shore, did not include the flats 
or land under water ; and the principle is well settled, that whether 
a boundary is on a non-navigable stream it extends ad medium filum 
aqu@, yet in bays, arms of the sea, and navigable rivers, it reaches 
only to the shore or ordinary high-water mark, Carter v. Murcot, (4 
Burr. 2164) ; 6 Cow. 518; Ibid. 533,534; 1 Halst.1. ‘This grant 
then only extends to the shore, the rivers, creeks, bays, &c., and must 
be construed to mean only such as are embraced within the deed 
itself, for the whole was to be subject to the lords proprietors and the 
government of the province ; nothing therefore passed but what the 
grant embraced, nothing but the soil and the necessary appendages 
thereto. 

The plaintiff then only stands in relation to the premises in ques- 
tion as a riparian proprietor. What are his rights as such? In the 
first place, those rights extend directly only to high-water mark, 
according to the principles of the common law, and not to low- 
water mark, as would seem to be the doctrine in Massachusetts, 
Maine, and perhaps other states, by virtue of some old ordinances 
or statutory provisions. See Storer v. Freeman, before cited ; and 
5 Greenlf. 85; all between ordinary high and low-water mark 
is embraced under the denomination of the shore, and belongs to 
the king or the state ; Hargrave’s Tracts, 12, 13 ; 2 Johns. R. 362; 3 
Kent, 346; Dyer, 326; 6 Cow. 543; Blundell v. Cathell, (5 B. & 
Ald. 268.) The tide must ebb and flow and the stream be naviga- 
ble for some useful purpose ; the mere oosing or flowing up through 
a salt marsh not being sufficient to constitute that a part of the river 
or shore ; Rowe v. Granite Bridge Co. (21 Pick. 344) ; and in several 
of the states the large fresh-water rivers, used for the purposes of 
navigation are placed on the footing of arms of the sea, though 
there be no ebb and flow of the tide. Angell on Tide Waters, 77, 
(2d edition.) On the trial of Arnold v. Munday, the Chief Justice 
43* 
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intimates that the ownership of the upland extended to low-water ; 
(see 1 Halst. 10) ; but in his opinion after the argument at bar, he 
lays down the common law principle very clearly ; at page 67, he 
says that “‘a grant of land bounded upon a river or other water, 
which is navigable, and where the tide does ebb and flow, extends 
to the edge of the water only, that is to say, to high-water mark 
and no further ;’’ again, as to possession, ‘‘ the grant for that could 
extend only to high-water mark, and it could therefore carry 
with it no part of the adjacent land covered with water ;” where 
it is a mere question of jurisdiction, that of the common law courts 
will be held to extend to low-water mark ; Constable’s Case, (5 
Rep. 107.) So in a prosecution for a nuisance, though below 
low-water, it will not be disturbed unless it affect the jus publicum, 
the right of navigation or fishery ; 1 Anst. R. 605; 8 Bro. Parl. 
Cas. 118; Ib. 18. If the riparian proprietor’s extends only to 
high-water mark, then of course the plaintiff under such claim can 
have no right either to the flats or to the land covered with water. 
We are not now called on to determine a right of docking out under 
the incorporation of ‘the Associates of the Jersey Company,” 
granted by the legislature November 10, 1804; that depends on 
very different principles from the grants of the king or his grantees. 
By it Jersey City is bounded, ‘east by Hudson’s River, on the north 
by said rivers or the bay commonly called Harsimus Bay.” The 
3d section gives full power to build wharfs, docks, and piers in 
Hudson’s River or the bays thereof, as far as they may deem it 
necessary, &c. This power, though older than the defendants’ title 
to the premises now in dispute, is much younger than the Carterett 
grant, and would be entirely erroneous if the power contended for 
by plaintiff existed under that grant. 

Although the plaintiff’s title may not extend below high-water 
mark, yet under the plea in this case he has a right to judgment, 
unless the defendant can sustain that plea by showing title. It ap- 
pears, from the evidence, that about the year 1804, and for some 
years after that period, Nathaniel Budd was in possession of the 
premises now owned by the plaintiff, or some part thereof, and 
established a ferry, and kept a ferry-house thereon; that, owing to 
a dispute, about the title, amongst different claimants, he himself 
applied to the legislature, and got a law passed for laying out and 
establishing roads to the ferry. For some cause he did not become 
the owner of the property he then occupied, but on the 2d of Jan- 
uary, 1804, he obtained from Elisha Boudinot a deed for the 
fifty-three and a half acres of land, lying under water, and in part 
adjoining the plaintiff’s lot. This title is derived from the East 
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Jersey Proprietors, under the notion, which then and for a long 
time afterwards prevailed, that under the grants of King Charles 
and the Duke of York, the land under the harbors, rivers, and 
waters, belonged to the proprietors. 4 Griff. Law Reg. 1236; An- 
gell on Tide Waters, 44, 57,58. But this idea no longer prevails. 
‘The case of Arnold v. Munday, in the supreme court of this state, and 
of Martin’s Lessee v. Waddell, in the supreme court of the United 
States, (16 Peters, 369, 3 Halst. 495,) have settled the question 
as to the right of the proprietors ; it does not extend to land under 
water ; so that although the defendant has adduced a regular chain 
of title under the proprietors, that of itself can be of little avail. 
But in addition thereto, she claims by virtue of an act of the legis- 
lature, passed November 8, 1836, vesting in N. Budd, his heirs 
and assigns, the title of the state to this fifty-three and a half acres. 
To this legislative grant several exceptions are taken. In the first 
place it is said, that the grant was made to Budd abouta year 
after he had conveyed the premises to Hall. This appears to be 
the case ; yet that cannot of itself render the grant inoperative, for 
it specifies the premises as held under the deed from Elisha Bou- 
dinot, and is made to Budd, his heirs and assigns ; and, if a good 
title is thus created, it will, of course, by a well-settled principle of 
law, enure to the benefit of his grantee or assignee, holding by 
warrantee. 

According to Arnold v. Munday, (1 Halst. 78,) the land under the 
navigable rivers and bays being originally held by the proprietors 
as part of the common property in trust for the public, and surren- 
dered to Queen Anne in 1702, vested by the revolution in the 
sovereignty of the state, and is held under the guardianship of the 
legislature. But there are some species of common property, 
such as light, and air, which cannot be granted ; and it is insisted 
that this is of that character. But I do not so consider it; it rather 
partakes of the character of the public domain, — it may be leased 
or granted away by the state, or disposed of in any other way, so 
as not to interfere with and impair the public right of navigation 
and the power of the general government to regulate commerce 
and navigation in bays and harbors. I am aware of no constitu- 
tional restriction on the legislature to pass an act of the kind now 
under consideration ; it impairs the obligation of no contract, it 
takes no private property for public use without compensation ; 
but, on the contrary, converts the public property into private use, 
rendering such compensation as the legislature may require. See 
Doug. 441; Lansing v. Smith, (8 Cowen, 146); and the same 
case in error, (4 Wend. 9) and the various acts of the legislature, 
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granting power to individuals and corporations to build wharves 
and piers, and to dam navigable streams; also, the law authoriz- 
ing lands under water to be leased for the plaintiff. 

If it be correct, that the beds of the navigable streams, bays, and 
arms of the sea belong to the public, and neither to the board of 
proprietors or to the riparian owners, then, as a matter of course, 
the legislature must take charge of them for the public, whose in- 
terest will require that they be granted to individuals, to be used 
for wharves and other purposes. ‘This, like all other legislative 
powers, must be executed under the sound discretion of the legis- 
lature, uncontrolled by judicial or other interference. It is our 
duty to ascertain the meaning of a statute, whether public or pri- 
vate, and to put the true construction thereon, though the effect of 
that be to impair or even abrogate the law itself, or to declare it 
void under the constitution ; but we cannot inquire into the mo- 
tives, the intelligence, or the wisdom of the legislature, especially 
in this incidental manner; nor have we the power of supervision, 
or of rescinding their grants, as being improvidently allowed ; it is 
enough for us to know, that they exercised their discretion within 
their constitutional power, and neither fraud or imposition can be 
presumed or supposed to have influenced their course of proceed- 
ing. As a general rule, it would seem reasonable that the riparian 
owners should have the preémption, for a reasonable time, of the 
shores and flats adjoining their premises ; but until there be a gen- 
eral law on the subject, that must rest with the discretion of the 
legislature. ‘The court below having entirely rejected the defend- 
ant’s title, which covers the locus in quo, I think the verdict should 
be set aside and a new trial granted. 





Supreme Court of Michigan, July Term, 1845. 


Smira ET aL. v. Barstow. 


A contract, the consideration or object of which is in violation of law, is void, and 
a court of justice will not lend its aid to enforce it. 

But a subsequent contract, if unconnected with the illegal act, and for a new con- 
sideration, is valid, and will be enforced, although it may have grown out of 
the illegal transaction, and the party to whom the promise was made may have 
had knowledge of it. 


Tus was an action of assumpsit upon a promissory note for 
$1,000, made by the defendants, and payable to the plaintiff. 
The origin and consideration of the note were as follows: The 
Farmers’ Bank of Homer, an institution organized under the general 
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banking law of the state, (S. L. 1837, p. 76) drew certain drafts 
on W., to the amount of $12,000, payable four months after date ; 
which drafts W. was induced to accept for the accommodation of 
the bank, by its depositing with him $15,000 of its own bills to 
secure and indemnify him for such acceptances. The drafts were 
negotiated, and, the bank failing to provide for their payment at 
maturity, were dishonored. Afterwards, the defendants, (who, 
with others, were directors of the bank where the drafts were 
drawn, and as such, individually liable for its debts, according to the 
terms of the general banking law,) in consideration of the delivery to 
them by W. of the $15,000 of bills of the bank deposited with him 
as above-mentioned, made and delivered to the plaintiff the note 
in question, also assigned to him certain other securities; upon the 
trust that he should collect the moneys due and to become due 
thereon, and apply the same to the payment of drafts drawn upon 
W., and in indemnifying W. against his acceptances thereof, &c. 

Held, (Goovwiy, J.) that, admitting the unconstitutionality of 
the general banking law, in so far as it purported to confer cor- 
porate powers, and the consequent illegality of the drafts and bills, 
yet, that the note and trust were untainted by such illegality, but 
were a new and separate transaction, based on the fact that the 
holders of the drafts had advanced a full consideration for them, 
which in justice and equity ought to be paid by him; aad that the 
consideration of the note, viz. the delivery by W. to the defendants 
of the bills of the bank, and the object of the note and trusts, viz. 
to provide for the payment of the drafts, were legal and valid. 

Held, also (affirming Rice v. Wheelock, 1 Doug. Mich. R. 267,) 
that the plaintiff was entitled to recover on the note, without show- 
ing that W. had been damnified by reason of his acceptances of 
the drafts." 





Recent English Decisions. 


Vice-Chancellors’ Court, Dec. 20, 1847. — Before Sir J. Wicram. 
Curuine v. Fuicar. 


The entry of names of owners of shares in mines in the “ cost-book,”’ is primé 
Sacie evidence of the rights of parties as between themselves, but between those 





‘See Green v. Grares, (1 Doug. Mich. R. 351); Bank of Michigan v. Niles, 
(1 Doug. Mich. R. 401.) 
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parties and strangers, the cost-book cannot be introduced as evidence for any 
purpose. 

Consequently if a bill be brought for specific performance of a contract to pur- 
chase certain shares, it will be necessary for the vendor to show the title of 
himself and of his co-adventurers to the shares of the mines by some stronger 
evidence than the cost-book. 





This was a bill for specific performance of a contract to purchase 
certain shares in mines in Cornwall and Wales, which the particu- 
lars described as ‘‘ shares in mines.” The master reported a good 
title shown, and the defendant (the purchaser) excepted to that 
report. The case was argued during last term, and his Honor now 
delivered judgment: 


Sm J. Wicram: The bill alleges that by a certain custom, well 
known in mining districts, the names of the owners of shares in 
mines are registered ina book kept by the company, and called 
the “ cost-book ”’ ; that, in buying and selling shares, no other evi- 
dence of the vendor’s title was required, as between him and the 
purchaser, except the acknowledgment of the vendor’s title as such 
owner in the cost-book. The bill prayed a specific performance 
of the agreement upon that principle. The defendant (the pur- 
chaser,) by his answer, insisted that he was entitled to have the 
title to the shares made out in the usual way. Upon motion the 
usual reference as to title was directed to the Master, there being 
no suggestion as to ambiguity or equivocation in the terms of the 
contract or the subject-matter thereof. Before the Master the 
vendor insisted that he was not bound to give any evidence of title 
except the production of the cost-book ; and to show therein the 
assignments which had been made to D. Curling (his testator), 
which entitled him to have his name put on the cost-book, which 
assignment was in fact nothing more than the entry in the cost- 
book; and that such entry was lawfully made. The Master 
reported a good title shown. The defendant took exceptions to 
that report. ‘The evidence appearsto me to show, that as between 
the different adventurers in the mines, all of whose names were, or 
ought to be registered in the cost-book the entries of such names in 
the cost-book was sufficient prima facie evidence of the rights of 
the parties as between themselves ; but as between those parties and 
strangers who might possibly claim adversely to the adventurers, 
the cost-book was not evidence for any purpose whatsoever. The 
question, therefore, which the exception raises is, whether the 
defendant was bound to accept a title which at the utmost only 
showed that he was entitled to certain shares as between himself 
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and the present adventurers in the mines, but which left untouched 
the question whether the plaintiff and the other adventurers in the 
mines had any title to the mine itself, of which he had contracted 
to sell certain shares. If the terms of the agreement merely im- 
ported that the vendor was to retire from the adventure, and give 
up to the defendant the place which he might have occupied in 
the cost-book as the holder of the shares, that might possibly entitle 
the plaintiff to what he seeks by his bill. But if, according to the 
true import of the contract the vendor contracted to sell shares in 
a mining adventure, I cannot see upon what principle the court is 
asked to decide that the vendor is not bound to tell the purchaser 
what was his interest in the mine the shares of which he was enti- 
tled to sell. The argument might be carried to this length — that 
the purchaser had no right to inquire whether the interest in the 
joint adventure was freehold or leasehold, or was worked by license 
or by trespass; or what, if any, was the title which the adven- 
turers might have acquired by such trespass or otherwise. Suppose 
the vendor had in the particulars of sale stated that he acquired by 
purchase a title to all the shares in the mine, and had offered to sell 
all the shares, that is, in effect, the mine itself; could the court 
admit the proposition that the vendor had nothing to do, on the 
question of title, but to show his own name lawfully inscribed in 
the cost-book, showing as between himself and the former share- 
holders he was sole owner of the mine? If the argument of the 
vendor were well founded, the purchaser might pay his money 
to-day and be evicted to-morrow, without having any cause of 
complaint. I do not say that such a contract might not be made ; 
but it is not the contract in this case. According to the particulars, 
shares in a mine, and not such interests as the plaintiff might have, 
were the subject of sale. It was said, however, that unfortunate 
consequences, or, at all events, an argument leading to absurdity, 
might follow from such a decision; that if the court once holds that 
the cost-book is not conclusive evidence on the question of title, it 
would be to decide that the vendor of a share on a going partner- 
ship would be bound to make out a marketable title to every article 
constituting the partnership assets. To show the absurdity of such 
a conclusion, it was said that if a partner in a brewery, with the 
consent of his copartners, were to sell his share eo nomine to a third 
person, the purchaser might require that a marketable title should 
be shown to every part of the partnership premises, including 
every public-house, the stock of the firm. I mean to decide no such 
point. The title which a purchaser may require must vary with 
the subject-matter and the terms of the contract. The partners in 
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a brewery might very well agree among themselves to purchase, 
as part of their stock, property the title to which was known to be 
unmarketable, or to acquire such property for a bad debt ; it might 
be that a purchase of a share eo numine of a retiring partner might, 
in the absence of special circumstances, be bound to take such title as 
a vendor had. But that would not excuse the vendor from showing 
what the title of the partnership was in the aggregate concern. 
Suppose the partner to have known that a title could not have been 
made, and the purchaser could prove such fact, would the court 
compel specific performance of the contract? Confessedly not. If 
the vendor is not bound to show his title, how is the purchaser to 
know whether he has got the subject of his contract? All that I 
decide is that the vendor in the present case cannot simply refuse 
to show the title of himself and his coadventurers to the mines, the 
shares of which he has contracted to sell. 
Exceptions allowed. 


Before Sir L. Suapwe.t. 
In rE Forsnaw. 


The lien of a firm of solicitors for professional services will not attach to papers 
of their client, which came into their possession after their firm had been 


changed by the admission of a new member. 


This was a petition presented by the official assignee of Henry 
Cole, who was a builder at Birkenhead, under these circumstances : 
Previously to the year 1843, Mr. Cole employed the firm of 
Forshaw and Blundell, of Liverpool, as his sciicitors, and incurred 
a debt for costs in respect of the business which they then transacted 
for bi “mounting to S007. In 1843, the firm ceased to be For- 
shaw and Blundell, and beestae Forshaw, Blundell and Forshaw, 
by whom further business was iransacied for Cole, and a further 
debt fer costs inerrred, in respect of which 45/. was still due ; and 
certair. draughts and Gocuments tad come into the possession of 
the new firm, de novo, belonging to Mr. Cole, upon which the 
respondents claimed a lien in respect of the costs of 500/. due to 
the old firm of Forshaw and Blundell, and the present petition 
was prevented for the delivering up of those documents upon pay- 
ment of iie 457. so due to the new firm. 


Mr. £2nell and Mr. J. Adams, in support of the petition. 
Mr. Bucon and Mr. Dickenses, {oi the respondents. 
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The Vice-Cuaance.ior observed, that this was the case of two 
persons transacting business for a gentleman, and then the partner- 
ship between those two persons ceased to exist, and another was 
formed by associating themselves with another person, and the 
partnership of three thus formed transacted further business for the 
same client. The question which now arose was, whether the 
present firm could sustain the claim of a lien upon documents of 
which they had obtained the possession since the formation of the 
new firm, and when the old one of two no longer existed, for costs 
incurred and due to the old firm only. Suppose the two persons 
who had formed the old firm both died, could the survivor, who 
had no interest whatever in it, claim a lien upon these deeds in 
respect of a debt with which he could have nothing to do? He 
(the Vice-Chancellor) thought that he could not; it was, there- 
fore, his opinion, that no lien could be claimed in respect of those 
documents which had come into the possession of the new firm de 
novo. The prayer of the petition must, therefore, be granted. 























Court of Exchequer, December 20, 1847. 






Sittings at Nisi Prius, before the Cuier Baron and Special Juries. 






Arxinson v. Pocock. 






Mere misrepresentation will not avoid a contract. 










Tuis was an action of assumpsit to recover back a deposit of £2, 
2s. per share upon twenty shares of stock in the Direct Macclesfield 
and Sheffield Railway, of which the defendant was one of the 
acting committee. It appeared that after the deposit was made, 
the directors advertised that they had received many more applica- 
tions than they had shares to allot, and professed their ability and 
intention to proceed to parliament with the scheme. They were, 
in fact, at that time unable to go before parliament. But the Cur 
Baron held that if, at the time of the advertisement, the directors 
really intended to go before parliament, the action could not be 
maintained. It was necessary for the plaintiff to show that the 
directors, when they proposed the scheme, and allotted the shares, 
intended to defraud him of his money. 

VOL. X.— NO. XI. 4 


















Notices of New Books. 


Reports or Cases Aravep anp De- 
TERMINED IN THE Supreme Court 
or tHe State or Iuuinois. By 
Cuarces Giiman, Counsellor at Law. 
3 Vols. 


It was deemed a reproach to the civil 
law, that the labors of its civilians 
would freight a camel. But the “ship 
of the desert’’ would in vain strive to 
bear the accumuiaied and increasing 
volumes of the common law. 


Queritur ut crescunt tot magna volumina legis ? 
In promptu causa est, crescitin orbe dolus, — 


was the inquiry and the reply of the 
old epigrammatist. In these days the 
increase of law books arises from other 
and more creditable causes. Litigation 
may increase, but its increase is by no 
means in proportion with that of the 
a of refinement and civilization, 

ith the overflowing tide of wealth, 
with unprecedented progress in all the 
arts of peace, with a population increas- 
ing in a ratio heretofore unknown, it is 
obvious enough that the past affords no 
sufficient indication of the future. New 
forms of wealth, new employments of 
eapital, are daily presenting new ques- 
tions for adjudication. There is hardly 
a state without its annual offering of a 
volume, and many have concurrent 
reporters in the courts of common law 
and equity. So that we have annually 
some thirty-five or more volumes added 
to the already unwieldy mass. Of these, 
with the exception of Louisiana, the 
common law, with such modification as 
the situation or imagined necessities of 
the people may have required, is the 
general substratum. Occasional devia- 
tions from the common law — and gen- 
erally for the better—may be found ; 
but in all these states the common ori- 


gin of the general jurisprudence of the 


country is fully manifest. The year 
book, or the last volume of the reports 
of the decisions of the Queen’s Bench, 
the decisions of the courts of Massa- 
chusetts or of Illinois, are recognized as 
exponents of the law on the banks of 
the Mississippi or the Penobscot, and 
the day is not far distant, when the 
Oregon will be furnishing us with the 
products of her soil anc the judgments 
of her courts. 

Many have supposed that the courts 
of our new states would consider them- 
selves somewhat absolved from the re- 
straints of the common law. A careful 
examination of the reports of Mr. Gil- 
man would remove, so far as the judi- 
ciary of one siaie is concerned, all 
such suppositions, and show that the 
great landmarks of the law are as little 
in danger of removal by the courts of 
Western, as by those of the Atlantic, 
States. 

We were much gratified when we 
heard of the appointment of Mr. Gil- 
man, the reporter of the state of Illinois, 
for we were fully aware of his peculiar 
fitness for the office, and an examination 
of his labors so far most fully justify 
our preconceived opinions, A sound 
and learned lawyer, he has seized the 
question presented for consideration and 
decided upon by the court, and has 
given clear and distinct abstracts of their 
decisions. The facts are not left out of 
the case, or only to be gathered from 
what may be found in the opinions of the 
court, but they are briefly and clearly 
narrated. Some may be of opinion that 
among the multiplicity of reports it 
might be desirable to compress within 
the narrowest space the arguments of 
counsel, but while in many instances 
they may be very properly omitted en- 
tirely, we think whenever grave and 
weighty questions are presented for ad- 









judication, they should be retained. A 
mere dry citation of authorities gives 
about as good an idea of an argument 
as the skeleton does of the body clothed 
with flesh, and invigorated by health, 
and if nothing more is to be done, might 
as well be omitted, Mr. Gilman has 
adopted in this respect the correct 
course. In cases of the greatest mo- 
ment he has given full reports of the 
arguments, so that we have at hand the 
elements to determine the research and 
learning with which the cause has been 
examined by the counsel, and of testing 
the soundness of the conclusions to 
which the court have arrived. 

The value, however, of a series of 
reports depends much more on the court 
than on the reporter. In these volumes 
every variety of question is discussed. 
The broad and generous principles of 
mercantile law, the growth of modern 
refinement and civilization, the recon- 
dite and subtle distinctions of real law, 
the offspring of feudal barbarism, the 
acute and quibbling niceties of criminal 
law, excusable in times past only be- 
cause that law was so bad that the 
courts were always on the lookout to 
evade the work of the legislator, — the 
enlarged and remedial rules of equity, 
coercing right and restraining wrong,— 
are all examined with fulness of re- 
search and elaborateness of argumenta- 
tion. It will be seen that the court in 
these decisions have adopted stare decisis, 
as the rule for their guidance, and have 
abided by the well-settled principles of 
the law they were called upon to admin- 
ister, and that they have had access to 
and have carefully examined all the au- 
thority bearing on the points presented. 

In one respect we think the organiza- 
tion of the Court more favorable to a 
correct and satisfactory determination of 
the law than with us. In Illinois the 
court hold but one term in the year, and 
that at the seat of government, for the 
hearing and determining of all legal ques- 
tions. They have thus access to all the 
authorities, and can more conveniently 
consider and more satisfactorily deter- 
mine. This is an improvement upon 
travelling over the state, deciding cases 
without an examination or consideration 
of the authorities cited, or if they are 
referred to, long after the hearing, and 
when all that remains to the court of the 
argument is a mere memorandum of the 
remarks of counsel. These volumes, 


for fulness of research, for a careful 
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comparison and analysis of adjudged 
cases, and for general soundness of rea- 
soning, will compare favorably with 
those of the other courts of the Union. 
We had intended to have referred the 
reader to some of the more elaborate 
and carefully considered opinions of the 
court, but upon reflection, found we 
could not do it without too much en- 
croaching upon the limits we had pre- 
scribed ourselves. 


A Treatise on THE Law or Evt- 
pence. By Simon Greenwear, LL. D. 
Dane Professor of Law in Harvard 
University. Volume II., second edi- 
tion, 8vo. pp. 682. Boston : Charles 
C. Little and James Brown. Lon- 
don: Stevens and Norton, 194 Fleet 
Street. 1848. 


We are glad to see that the second 
volume of this excellent treatise on 
Evidence has reached a second edition. 
it speaks well for the profession, and is 
a merited compliment to the learned 
author. This edition has twenty-eight 
additional sections, which, with the 
new or enlarged notes, have increased 
the volume seventy-four pages. No 
new titles have been added, but the im- 
portant English and American cases 
upon the topics embraced in this vol- 
ume, which have been published since 
the former volume went to press, have 
been cited, and in some instances full 
abstracts of the cases have been given. 
In the tithe Damages, the learned 
author has printed in a note with some 
additions the article written by himself 
and published in the Law Reporter for 
April, 1847. See 9 Law Repetto 
529-542. This note, which is an ex- 
cellent specimen of clear, argumentative 
and judicial analysis, reviews all the 
cases, and shows that, whatever may 
have been the dicta of some judges, 
the doctrine, as originally stated in 
the first edition, is fully borne out by 
the authorities. In the title Infancy, 
the case of Boody v. McKenny, 10 
Shepl. 517, is stated at length, in 
which Shepley J., in delivering the 
judgment of the Court, reconciles the 
apparently conflicting decisions upon the 
liability of an infant on his contracts, 
To the cases there cited might have 
been added Boyden v. Boyden, 9 Met. 
519. We earnestly commend this 
volume to the profession, and particu- 
larly to young practitioners, as a most 
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useful hand-book, upon all the subjects 
of which it treats, in the preparation 
and management of a case, for it embo- 
dies, in statements singularly precise 
and accurate, the result of the long ex- 
perience both as a practising lawyer and 
successful teacher, and the extensive 
reading of the learned author. 


A Dicest or THE Decisions oF THE 
Supreme Court or tHE UnIrTep 
STATES, FROM THE ORGANIZATION TO 
THE Present Time. By James P. 
Hotcomse. New York : D. Appleton 
& Co., 200 Broadway. Philadel- 
phia: G. S. Appleton, 148 Chestnut 
Street. 1848. 


This work contains the decisions of the 
Supreme Court, reported in Cranch, 
Dallas, Wheaton, ~~ and the first 
five volumes of Howard, in all nearly 
fifty volumes, with the rules and orders 
of the court. It contains also the ar- 
guments and opinions of this court upon 
the questions in issue and collateral 
ones, without being limited to the naked 
points decided. Thus we have the 
whole body of the law of the highest 
tribunal, in asingle volume. Asthe work 
contains the supreme law of the land on 
great commercial questions, questions in 
admiralty and international and constitu- 
tional Jaw, it must be a convenient and 
valuable work of reference to many 
besides members of the profession. 

To the lawyer, a digest is what an 
index is to the accountant. If he knows 
what is settled, and how far courts have 
gone, he must have means of access to 
his knowledge. No memory can give it. 
The digest, then, is the learned man’s 
common-place book. It must be complete, 
accurate and accessible, or it is worthless, 
The index in this volume, besides saving 
most needless repetition, prevents that 
obscurity which so often arises from 
a defective or unusual system, (on the 
part of authors or readers) of classification. 

The public have the best evidence of its 
thoroughness and exactness, in the high 
praise it has received from the members of 
the learned body, which may be supposed 
to have the deepest interest in its merits. 
Examination must satisfy any one that 
the work has been compiled by diligent 
labor. We see no traces of shears. 
One can refer to it with some confidence. 
Besides that merit, which is not too 
common, it has a rare one of not fore- 
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ing one to pay for a bushel of chaff to 
get a kernel of grain. 


Tue Lives or tHe Lorp Cuancet- 
LoRS AND Keepers oF THE GREAT 
Sea. or Encianp, rrom THe Ear- 
Liest TIMES TILL THE REIGN oF 
Kine Georce IV. By Joun Lorp 
Campse.t, A. M., F. R.S.E. Second 
series. From the Revolution of 1688, 
to the Death of Lord Chancellor 
Thurlow, in 1806. In two volumes. 
Philadelphia: Lea & Blanchard. 
1848. 


We have received the American re- 
rint of Lord Campbell’s second series. 
he two volumes contain the lives of 
Lords Commissioners Maynard and 
Trevor, Lord Somers, Lord Keeper 
Wright, Lord Cowper, Lord Harcourt, 
Lord Macclesfield, Lord King, Lord 
Talbot, Lord Hardwicke, Lord Charles 
Yorke, Lord Northington, Lord Cam- 
den, Lord Bathurst and Lord Thurlow. 

We have been wishing for a long 
time for an opportunity to speak fully 
of the valuable contributions of Lord 
Camden to the stock of biographical 
literature. The delay has not been oc- 
casioned by any failure to appreciate the 
merits of the work. On the contrary, 
we hope, when the series shallj be com- 
pleted, to examine the characters of sev- 
eral of the illustrious chancellors more 
in detail. At present, we have only 
room to congratulate our readers that 
the American reprint will place within 
their reach a work which has hitherto 
been almost entirely inaccessible. 


Tue Massacnuusetts State Recorp 
anp Year Boox or Genera Inrorm- 
ATION. Edited by Nanum Capen. 
Boston : James French, 78 Washing- 
ton Street ; James Loring, 132 Wash- 
ington Street. 1848. 


This work makes its second appear- 
ance this year. The Massachusetts Reg- 
ister has been discontinued after having 


been published since 1767. It is to be 
succeeded by the ‘* Record.’’ Great pains 
have been taken by Mr. Capen to pro- 
vide an accurate reference book for the 
public, and especially for the legal pro- 
fession, the members of which will un- 
doubtedly avail themselves of the inform- 
ation which has been collected in the 
** Record.”’ 











Onio Controversy. We have re- 
ceived the following letter from the 
chief judge of Ohio: 


Warren, Ohio, January 26, 1848. 


Sir, —A gentleman of the bar, who 
takes the Law Reporter, has placed in 
my hands No.9, of Vol. 10, calling my 
attention to an article on page 419. 

Where the course of judicial deci- 
sions, for forty years before I became a 
member of the supreme court, are fa- 
miliar, and the Ohio reports and statutes 
are well known, the writings of Wil- 
liam M. Corry would injure no one, and 
deceive no one who knows the man and 
his motives. His articles are full of 
errors and misrepresentations. As you 
wrote your editorial notice from reading 
Corry’s views only, and have noticed 
but the case of Barton’s Lessee v. 
Morris, I enclose a copy of my opinion 
upon that branch of the case mentioned 
in the article. This extract contains 
every word that is to be found in the 
report upon the subject of the deed. 
See 15 Ohio R. 422. The opinion was 
drawn up by me, and concurred in by 
every member of the Court. It is not 
a dissenting opinion. There never was 
a decision in Ohio, that would have 
made this acknowledgment defective. 
Such deeds, since 1795, have uniformly 
been held well executed to pass the es- 
tate of the feme covert. 

The point decided, was that the cer- 
tificate showed a substantial compliance 
with the statute, not ‘*‘ that the condi- 
tions of the statute should he sacrificed on 
account of the importance of the case.” 
No sentiment of that description was 
ever uttered by me, either from the 
bench or elsewhere. I write to satisfy 
you, that with all our imperfections, 
the supreme court of Ohio would much 
— being judged by their acts, than 

y any merry of such disap- 


Intelligence and Miscellany. 


pointed speculators and malicious writ 
ers as William M. Corry. Lawyers, 
whose moral sense of right is so debased 
as to avail themselves of the absence of 
law against maintenance and champ- 
erty, to engage in suits upon shares, 
with a view of avoiding deeds that the 
older jurists of this state, and of the 
United States courts held good, and then 
to quarrel with the court which refuses 
to aid them in their disregard of right, 
are not the men who would be very likely 
to give a fair representation of me or 
my opinions. Asa judge I have never 
courted, but always shunned their friend- 
ship. As a private citizen I despise 
them, and shall ever feel that praise 
from such a source, is just cause for 
self-distrust, and probable cause for 
public suspicion of my integrity. 

Great talents and attainments, instead 
of adding to the usefulness of such men 
only enables them to become greater 
nuisances, than would be men of less 
ability. These are sentiments that I 
have never conceded. The bar of Ohio 
know how I appreciate a high-minded 
and honorable practitioner. They are 
aware what in my opinion is such a 
character; and that I would hold a 
judge derelict in duty, who would fail 
to discountenance bud practice on all 
occasions when appropriately brought 
to his notice. 

If consistent with the design of your 
publication, an insertion of this letter, 
with the enclosure, will be duly appre- 
ciated. 

I am, sir, very respectfully, 
our most obedient, 
M. Brrcnarn, Chief Judge of Ohio. 


To 8S. H, Philli . Ed. Law Reporter, 
Boson, ne 


EXTRACT FROM THE OPINION OF THE 
Court 1n Barton’s Lessee v. Morris, 
15 Ohio R. 422. — One subject of great 
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diversity of opinion among counsel, is 
presented by the deed of Canby and 
wife, executed in 1825. Pilaintiff’s 
counsel contend that it is defectively 
executed, inasmuch as the certificate of 
acknowledgment is insufficient. Were 
this so, it is difficult to see how it could 
affect this action. While Canby, the 
husband, lives, the right of possession 
to the lands of the wife is in him; and 
his deed, if valid, passed whatever right 
of possession the wife had. No proof 
of his decease has been adduced. 

But we will notice the deed. The 
substantial portion of the certificate of 
acknowledgment is in these words: 
** Personally came, Joseph Canby, and 
Margaret H. Canby, the within grant- 
ors, and acknowledged, severally, the 
signing and sealing of the withia deed 
of quit claim to be their voluntary act 
and deed, for the uses and purposes 
therein contained. And the said Mar- 
garet being by me made known to the 
contents, and examined separate and 
apart from her said husband, declared 
that she signed the same without fear 
or coercion of her said husband, and 
of her own free will and accord.”’ 

The statute required that on the sep- 
arate examination, the wife should ac- 
knowledge the signing and sealing of 
the deed, and that this (the acknow- 
ledgment,) should be certified by the 
magistrate; 2 Chase’s Stat. 1139; 
Brown v. Farren, 3 Ohio R. 140, is an 
authority recognized in Connell v. Con- 
nell, 6 Ohio R. 353, and is at this time 
the law of the state. The doctrine 
established there is, that words used in 
the certificate of acknowledgment, which 
aré equivalent to the words of the stat- 
ute, are sufficient. Let us consider, 
then, whether this deed, and the certi- 
ficate, do not show that every requisite 
of the statute has been complied with 
in substance and in fact. 

The signing and sealing, and deliv- 
ery, were all done at the same time. 
This appears from the testatum clause 
of the deed, and from the attestations 
of the subscribing witnesses. The 
signing and sealing are one act, done at 
the same time. The signature adopted 
the seal already prefixed, and made the 
same the seal of the grantor; so that, 
in point of fact, there could be no sepa- 
ration. If the signing were done vol- 
untary, it is impossible the sealing was 
not equally so. What does the certif- 
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cate show? That Mrs. Canby united 
with her husband and acknowledged 
both the signing and sealing. When 
separately examined, she said the act 
thus done was her voluntary act and 
deed. 

It is easy to see how all this actually 
occurred, and to understand what it all 
meant. No man, unlearned in the law, if 
of sound sense, reasoning fairly, and un- 
trammelled by technicalities, would 
ever come to the conclusion that Mrs. 
Canby did not mean to acknowledge 
the execution of the deed, or that the 
magistrate had not so certified. Apart 
from legal! subtleties, and guided by the 
lights of sound logic, every man would 
come to the same conclusion, and would 
assert, that by no possibility could any 
evil arise from holding such a certifi- 
cate to be a full compliance with the 
statute — full evidence that the sealing 
as well as the signing was acknow- 
ledged. We think the deed is well 
executed to pass the title of Mrs. Canby. 


Constitution oF Liseria. — The Li- 
beria Herald of July 30, contains the 
new constitution of the Republic of Li- 
beria, which was done in convention at 
Monrovia, July 26, 1847. It is most 
carefully prepared, and displays great 
legal skill nikentuhan. It is prefaced 


by a Bill of Rights, which enunciates 
the following propositions : — 
That all are born free and independent, 


with certain inherent and inalienable 
rights ; — that power is inherent in the 
people, and that governments are insti- 
tuted by their authority, for their bene- 
fit, and that they have a right to alter 
the same, if their safety and happiness 
require it ; — that all men have a right 
to worship God according to their con- 
scienees ; — that no sect shall enjoy pe- 
culiar privileges, and no religious test 
shall be required for office ; — that there 
shall be no slavery or slave trading ; — 
that the people may always peaceably 
assemble to consult upon the common 
good, to instruct their representatives, 
and to petition government ;—that every 
injured person shall have a speedy rem- 
edy in due course of law ; — that no per- 
son shall be held to answer for a capital 
or infamous crime, except in cases of 
impeachment, cases in the army and 
navy, and petty offences, unless upon 
presentment by a grand jury, and every 
person criminally charged shall have a 
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right to be seasonably furnished with a 
copy of the charge, to be confronted 
with witnesses, to have compulsory pro- 
cess served upon witnesses, and to have 
a speedy, public and impartial trial by a 
jury of the vicinity ;— that no person 
need give evidence against himself, nor 
be twice putin jeopardy of life or limb ; 
— that no person shall be deprived of 
life, liberty, property or privilege, but 
by judgment of his peers or the law of 
the land ; — that no search-warrant shall 
be issued unless supported by oath ; — 
that excessive bail shall not be required, 
nor excessive fines imposed, nor shall 
the legislature make any law impairing 
the obligation of contracts, nor any law 
punishing any act not punishable wher 
committed ; — that all elections shall be 
by ballot, and every male citizen, twen- 
ty-one years old, who holds real estate 
may vote ;— that the people may keep 
and bear arms for the common defence, 
but that the military power shall always 
be subject to the civil authority ; — that 
private property shaJ] not be taken for 
public use without just compensation ; 
— that the powers of government shall 
be divided into three distinct departments, 
legislative, executive, and judicial, and 
no officer of any one of them shall exer- 
cise the functions of either of the others. 
(This does not include justices of the 
peace.) ; — that the liberty of the press 
shall not be restrained ; —that no taxes 
shall be levied without consent of the 
legislature ; — that suits may be brought 
against the republic;—that no person 
can be submitted to martial law but by 
consent of the legislature;—that the 
people may change their public officers ; 
—that all offences, not capital, shall be 
bailable ; —that the privilege of the 
writ of habeas corpus sha!l be enjoyed. 
The /egislative powers are vested in a 
senate and house of representatives ; 
—the representatives to be appointed 
among the counties on the basis of popu- 
lation ;—the senate to consist of two from 
each county, — the representatives to be 
elected biennially and the senators to be 
elected for four years, one half every 
other year. The qualifications of a 
senator, are; —the age of twenty-five 
ears, three years previous residence in 
iberia, a domicile in the county which 
he represents, and possession of real 
estate of the value of $20¢ ; — of a rep- 
resentative ; — the age of twenty-three 
years, two years previous residence in 
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Liberia ; a domicile in the county which 
he represents, and possession of real 
estate of the value of $150. The 
senate may try all impeachments, but 
their judgment shall only affect the te- 
nure of office by the party impeached. 
The president may veto any bill, but 
two-thirds of the legislature can reverse 
the veto, and a negligence of the presi- 
dent to return a bill within five days 
shall be equivalent to an approval if the 
legislature remain in session. The sen- 
ators and representatives shall receive a 
compensation for their services, and 
shall be exempt from arrest, except for 
treason, felony or breach of the peace. 

The executive power is vested in a 
president, elected by the people for two 
years, who shall be commander in chief of 
the army and navy, and may make trea- 
ties with the consent of two-thirds of the 
senate, and may with the advice and 
consent of the senate appoint all civil 
and military officers, whose appointment 
is not otherwise provided for by law. 

The vice-president shall preside over 
the senate and shall perform the duties 
of president, whenever that office shall 
become vacant by the removal, death, 
resignation or inability of the incumbent. 
The cabinet officers are called by the 
same names with those of the United 
States, and they, together with all pub- 
lie ministers and consuls hold their of- 
fice during the pleasure of the president. 
Every civil officer may be removed from 
office by impeachment for official mis- 
conduct, or by the president upon the 
address of both branches of the legisla- 
ture stating the particular reason for his 
removal. The requisite qualifications 
for the office of president are the age of 
thirty-five years, — citizenship for five 
years within the republic, and unincum- 
bered real estate of the value of six hun- 
dred dollars. 

The judicial power is vested in a su- 
preme court, and subordinate courts as 
the legislature may from time to time 
establish. All judges shall hold office 
during good behavior, but may be re- 
moved by the president on the address 
of two-thirds of, both houses, or by im- 
peachment. The judges shall receive 
salaries, which may be increased but 
not diminished during their continuance 
in office, and they are not allowed any 
other perquisites or emoluments on ac- 
count of any duties required of them. 
The supreme court has original jurisdie- 
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tion in all cases affecting ambassadors, 
public ministers or consuls, and those to 
which the republic is a party. In all 
other cases, the supreme court shall have 
appellate jurisdiction both as to law and 
fact, with such exceptions and under 
such regulations as the legislature shall 
from time to time prescribe. 

Laws of the late commonwealth of 
Liberia are continued until repealed by 
the legislature of the republic. 

Elections are hereafter to be holden 
on the first Tuesday of May in every 
other year. The legislature will assem- 
ble, annually, on the first Monday of 
January. A majority of votes is requir- 
ed at an election. 

The property of a woman at the time 
of her marriage, and that of which she 
may afterwards become possessed other- 
wise than by her husband, shall not be 
held responsible for his debts ; whether 
contracted before or after marriage. 
Nor shall the property thus intended to 
be secured be alienated without the free 
and voluntary consent of the woman, — 
such alienation to be made by sale, de- 
vise, or otherwise. 

None but citizens can hold real estate, 
and none but persons of color can become 
citizens. All purchases of land from 
the aborigines are null and void. 

The regulations of the American Col- 
onization Society are to remain in force 
until regulated by a new compact be- 
tween that society and the republic. 

The constitution may be altered py 
the vote of two-thirds of each branch, if 
their action be approved by two-thirds of 
all the electors at the next biennial 
meeting for the election of senators and 
representatives. 


Common Carrters.—A case has 
recently been decided in the superior 
court of the city of New York, of which 
we are unable to present a full report, 
though the importance of the princi- 
les involved demands some account of 
it. The action was bronght by Stod- 
dard & Lovering of Boston against the 
Long Island Railroad Company, to re- 
cover the damage sustained by four 
eases of silk goods, which were sent 
from New York to Boston by Adams & 
Co.’s express. The injury was the re- 
sult of an accident. he crate, which 
was used exclusively by Adams & 
Co., was thrown into the dock at 
Allyn’s Point (where the Norwich 
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ears are taken) and wet by salt wa- 
ter. The steamboat New Haven, from 
which the crate was thrown, plied 
between Long Island and Allyn’s Point, 
and belonged to the defendants. The 
defence was, that exclusive credit was 
given by the plaintiffs to Adams & Co. 
and that they were solely liable. It 
appeared that Adams & Co. contracted 
with the Long Island Railroad Co. to be 
entitled to carry each way, every day, two 
baggage crates and contents, A. & Co. 
to pay about $350 a month for the priv- 
ilege, to send an agent always with the 
crates, and the Company not to be liable 
for any loss or damage. The Com- 
pany was not to make a contract of the 
kind with any other express line. 

The court charged the jury that such 
express lines as that of Adams & Co. 
became the common-carriers, and not the 
owners of the steamboat, their contract 
being exclusive, and the goods being 
entrusted to their especial care. The 
owners of the steamboat, therefore, in 
this case, are not liable as common- 
carriers. 

Judge Vanderpoel stated that the 
question of liability as between the 
express lines and the boats conveying 
them, was before the full court a few 
months since, and although the case 
then decided went off upon another 
point, the court were unanimous in the 
opinion that the owners of the express 
lines, and not the owners of the steam- 
boat or railroad, &c., on which their 
crates were transported, should be held 
liable as common-earriers for the goods 
undertaken to be conveyed by them. 

It is believed that the same principle 
is involved in the case of the Merchants 
Bank v. N. J. Transportation Co., 
which was an action against the owners 
of the steamboat Lexington for a lot of 
specie which was carried in Harnden’s 
crate, and lost when that boat was burnt. 


Law Scnoot or tut CoLiece or 
New Jersey. Our readers will no- 
tice an advertisement of this institution 
= the cover of the present number. 

his institution is now in a most flour- 
ishing condition. In fact, if the next 
generation of lawyers are not accom- 
plished, it will be because the profession 
of the law has ceased to be the field for 
ambitious men, and not from any lack 
of institutions for legal instruction. In 
addition to the school at Princeton, we 
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have now the excellent institutions at 
Cambridge, New-Haven, Lexington, 
and Cincinnati, to say nothing of sev- 
eral smaller institutions throughout the 
country. The Law School at Cam- 
bridge which, within a few years, has 
suffered seriously from the death of 
Judge Story, and the resignation of 
Judge Kent, has now been strength- 
ened by the appointment of Mr. Chief 
Justice Parker of the supreme court 
of New Hampshire as Royall professor, 
and of Mr. Wheaton, our late distin- 
guished envoy at the courts of Copen- 
hagen and Berlin as a lecturer upon the 
civil law, and the law of nations. Pro- 
fessor Greenleaf, who is most favora- 
bly remembered by a large number of 
graduates, still retains his connection 
with the school. 

The school at Princeton is under the 
direction of Mr. Chief Justice Horn- 
blower, who has but recently left the 
bench, Mr. Green, the district attorney 
of the United States for the district 
of New Jersey and Mr. Field, a member 
of the bar. Under these auspices, the 


school must flourish, and those who take 
any interest in the good old college of 
New Jersey, must be glad to learn that 


in addition to the attractions, which for 
so long a time it has offered to the lov- 
ers of general literature, there will now 
be afforded a most excellent opportunity 
for pursuing the study of jurisprudence. 


Coryricuts AND ABRIDGMENTS. — 
The December number of the Western 
Law Journal contains a report of the 
opinion of Judge McLean, in the case 
of Judge Story’s Executors v. Holcombe 
et als. This was a suit in Equity, 
brought to restrain the publication of a 
work by Mr. Holcombe, a member of 
the Cincinnati bar, called ‘‘ An Intro- 
duction to Equity Jurisprudence,”’ and 
confessedly founded on Judge Story’s 
‘* Equity Jurisprudence.””’ Judge Me- 
Lean held, that a considerable part of 
the defendant’s book was an infringe- 
ment of the copyright of the plaintiffs, 
and granted a perpetual] injunction, re- 
commending, at the same time, a com- 
promise by the parties. We under- 
stand that the controversy has been set- 
tled, the plaintiffs having licensed the 
defendants to sell the remaining copies 
of their book, in consideration of the 
publishers having given security not to 
reprint it, and not to be concerned in 
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the coon yr of any book founded on 
or derived from any work of Judge 
Story’s that is the subject of copyright. 


Motch-Pot. 


It seemeth that thie word hotch-pot, isin English a pd ling, 
for in this pudding is not commonly put one thing alone, but 
om one with other things put together. — Litileion, § 287, 

In a certain county in Illinois, there was 
once a lawyer named Jo C , who, having 
a claim against a certain individual for a fee, 
and understanding that he was about to 
leave for “ parts unknown,” caused an at- 
tachment to issue. He delivered the writ to 
the constable, and went with him to attend 
to the service. The defendant's only known 
property was a horse. While on their way, 
Jo told the constable that they could not 
seize the horse while the defendant was 
riding him, and he proposed that after on 
had overtaken their man, he (Jo) shoul 
insult him, and that if he would get off the 
horse he would whip him, and then the con- 
stable should seize the property. He did so. 
No sooner was the issue tendered by Jo than 
it was accepted by the defendant, and the 
fight commenced. The constable seized 
the horse and started. He had not got far, 
however, before he heard Jo calling for 
help. The constable hitched the horse, and 
returned to assist his friend. But before he 
got back, the defendant having obtained a 
complete victory, started off, mounted his 
horse and went on his way rejoicing, so that 
poor Jo besides losing his fee, received a 
severe chastisement at the hand of his client. 


The following extract from a recent speech 
of Lord Brougham in the House of Lords, 
contains a suggestion not wholly inapplicable 
to the legislation of our own country, 

“ There was another subject well worthy 
of the consideration of Government durin 
the recess, — the expediency, or rather the 
but absolute necessity, of some arrangement 
for the preparation of bills, not merely pri- 
vate, but public bills, in order that legislation 
might be consistent and systematic, and that 
the Courts might not have so large a portion 
of their time occupied in endeavoring to con- 
strue acts of Parliament in many cases un- 
construable, and in most cases difficult to 
construe,” 


The vacancy upon the bench of the su- 
reme court of this commonwealth, caused 

< the death of Judge Hubbard, has been 
filled by the elevation of Judge Forbes of the 
court of common pleas; and Horatio Bying- 
ton, Esq., of Stockbridge, succeeds. Judge 
Forbes on the lower bench. 

{t is said also that Theron Metcalf, Esq., of 
Dedham, the present learned reporter of the 
court, will be raised tothe supreme bench, 
under the act authorizing the sappoint- 
ment of a new judge. 

It is also thought that Judge Cushing, of 
the common pleas, will succeed Mr. Metcalf 
as reporter. 











Obituary Notices. 


At Montreal, January 19th, the Honorable 
James Rerp, late Chief Justice of the Court 
of Queen’s Bench, in the seventy-ninth year 
of his age. He filled the judicial office of 
one of the judges of that court, for a period 
of A gv years 5 fifteen of which, he 
presided as chief justice, and his administra- 
tion of its functions during that long period, 
wr a lustre alike upon the tribunal and the 

udge. 

Mr. Reid was admitted to the bar in the 
ear 1794, after a professional career, marked 
y untiring industry and honorable conduct, 

he was, in May, 1807, raised to the bench, 
as one of the puisne judges, the duties of 
which he performed with unsullied dignity, 
-. an upright, impartial, and laborious 
udge. 

‘ In the year 1823, he was elevated to the 
office of chief justice, and presided as such 
on the bench, until the year 1838, when the 
weight of declining years warned him to 
seek that repose which befitted his advanced 
age, and to enjoy that leisure to which by a 
long and laborious life, he had become hon- 
orably entitled, and he resigned his office. In 
the discharge of his judicial labors, he was 
admired for his integrity, firmness, and un- 
conquerable industry. After relinquishing 
office, Mr. Reid and his family visited Eu- 
rope, and while in England the honor of 
knighthood was offered to him as a mark of 
the royal approbation of his long and valua- 
ble «:rvices; but a long life of public service, 
and a conscientious and faithful discharge of 
public duty, had secured to him the esteem 
of his fellow-citizens, and conferred upon 
him a rank beyond the records of the Her- 
ald’s office, or the fugitive honors of a title, 
and he declined accepting it. 

As a judge, no man ever possessed more 
—— respect and public confidence during 

is judicial career, and well did he deserve 
it; for no man ever devoted himself more 
conscientiously, with more scrupulous fidelity 
and zeal to the discharge of his public duties. 
His judgments were admirable for perspicu- 
ity of statement, conciseness and clearness,! 
and without being eloquent, in manner they 
had the full effect of the best eloquence. 
He possessed a patience which no prolixity 
could exhaust ; an equanimity which nothing 
could disturb. He had much moderation, 
united with great firmness. His integrity 
was inflexible ; his principles uncompromis- 


ing. 

Tis professional learning was extensive. 
It was the judicial accumulation of = 
years steady devotion to the science as well 
as practice of jurisprudence. Mr. Reid al- 





* See the case of Joseph Fisher, in 1 American 
Jurist, p. 297. 


ways entertained the loftiest notions of the 
dignity and utility of the profession, and 
(while sitting on the bench) endeavored, on 
all occasions, to diffuse among the members 
of the bar a deep sense of its importance and 
eer: 

is public life was marked by a most con- 
sistent and uniform course. Amidst the 
frenzy of party spirit and political controver- 
sies, which unhappily too often agitated the 
public mind during his official life, he always 
stood with a steady inflexibility. To no 
court did he ever truckle; to no party did 
he ever bend. In private life he was benev- 
olent, charitable, kind, and hospitable. His 
virtue was stern and inflexible, adjusted, 
indeed, rather to the rigorous standard of 
ancient morality, than the less elevated max- 
ims of the modern code. Full of years and 
honors, he has left behind him an example 
which many of his profession may endeavor 
to imitate, but very few can hope to excel. 
— Montreal Herald. 


At Buffalo, January 27, Hox. Georce P. 
Barker, aged 39. 

General Barker was highly distinguished 
in his profession, and was also eminent in 
political life, being Ag pee for his integ- 
rity and independence. He commenced publie 
life as a member of the House of Assemb! 
from the county of Erie, and ata later pusial 
was the attorney-general of his state, a post 
which he filled with distinguished honor. 

During the last few years, General Barker 
has occupied a conspicuous position among 
the public men of the state of New York. 
It is not within the province of this jour- 
nal to criticize the different political meas- 
ures, with which he identified himself. Like 
the late lamented Governor Wright, with 
whom he coincided in opinion, he had raised 
himself above mere party ties, and had 
shown himself capable of maintaining an 
independent position upon several of the 
prominent political questions. : 

His public character and professional emi- 
nenee were generally appreciated, and his 
death most severely felt. 

In the recorder’s court at Buffalo, on the 
morning afterwards, appropriate tributes 
were paid to his memory, and Hon. 8S. G. 
Haven made a brief address, from which we 
select the following extract to illustrate the 
general feeling : — 

“ He was a man of learning, of genius, of 
eloquence, of unsullied honor, and of great 
and varied ability. His heart was with 
his fellow men, and his sympathies with the 
afflicted. His death in the prime of his 
years, will not only be mourned by his fam- 
ily and connections, and us his neighbors and 
friends, but will be felt by the whole state, 
and chronicled through the Union.” 





Insolvents in flassachusetts. 





Name of Insolvent. 





Adams, Abner G. 
Adams, Richard W. 
Alden, Charles J. 

Allen, Amus 8. 
Appleton, 8. C. 

Backus, C. F. 

Bacon, Robert C. 

Baker, Rufus, 

Ball, John D. 

Bancroft, Albert, 
Batchelder, J. H 

Beals, Joseph J. et al. 
Benjamin, Stephen, 
Bicknell, Joseph G. 
Blakely, Wyman H, 
Boynton, John J. 
Bradford, John, 
Brickett, Franklin et al. 
Brown, William, 
Bryant, ‘'homas, Jr. 
Ballard, Luther, 
Burton, Hazen J, et al. 
Bussell, Samuel D. et al. 
Butterfield, George, 
Buzzell, Utis C. 

Clark, George, 

Clarke, Samuel, 
Clarke, William E. 
Clease, Samuel 8. 
Clough, Isaac T. 
Collamore, Theodore, 
Comina, Paschal B. 
Cram, John, 

Crouch, Joel, 

Cutter, Nathaniel, 
Cutter, Nathaniel F. 
Dani, Cyrus K. 
Dudley, Charles P. 
Dunakin, “+ i 

Dill, George R. 

Draper, George, 
Dwyer, Franklin M. 
Eaton, James L. 
Eldridge, a 
Emery, Joseph 8 
Fairbanks, reeman, 
Fisher, Charles 

Flagg, Charles b. 

Fogg, George P. 

Forbes, Francis H. 
Foster, Andrew, 

egy a neg 

Frye, 

Galdciniae, ahem ene. 
Grinnell, Albert, 

Gurdy, 8. H. 
Ha , Leander R. 
Hartwell, William H. 
Hathaway, Andrew, 
Hayward, Henry A. 
Hayward, Jabez, 
Holbrook, Edward, 
Hollis, John H. 


Residence. 





Springfield, 
Worcester, 
Randolph, 
Cambridge, 
Boston, 
Boston, 
Boston, 
Brimfield, 
Amherst, 
Andover, 
Boston, 
Boston, 
Cumington, 
Boston, 
Barre, 
Lancaster, 
Boston, 
Haverhill, 
Charlestown, 
Boston, 
Uxbridge, 
Boston, 
Newburyport, 
Boston, 
Cambridge, 


Topsfield, 
Newton, 
Rextury, 
Waltham, 
Weourn, 
Boston, 
Boston, 
Harvard, 
Ashburnham, 
Ashburnham, 
Princeton, 
Lowell, 
Boston, 
Buston, 
Attleborough, 
Grafton, 
Roxbury, 
Harwich, 
Boston, 
Westboro’, 
Natick, 
Newton, 


Charlestown, 
Sherburne, 





Charlestown, 


North Bridgewater, | 


Occupation. 


‘Commencement | 
jot Proceedings. | 





Trader, 
Gentieman, 
|Bootmaker, 
\Innkeeper, 
[Book Binder, 
Blacksmith, 
Carpenter, 
Mason, 
Cordwainer, 
Stone Mason, 
iGentieman, 
[Clock Dealers, 
Laborer, 
Upholsterer, 
Blacksmith, 
Machinist, 
Merchant, 
| Traders, 
Carpenter, 
Broker, 
Yeoman, 
Merchants, 
|Carpenters, 
Merchant, 
Scrivener, 
——— Shoe Man’r, 
arpenter, 
Manufacturer, 
[House “jean 





Sesh ri *Biind Maker, 
I" Trader, 

| Teamster, 
Laborer, 
/Yeoman, 
Yeoman, 
Farmer, 
|Trader, 

Coal Dealer, 
Trader, 
Farmer, 
Blacksmith, 
Trader, 
Yeoman, 
Trader, 
Carpenter. 
Blacksmith, 
Gentleman, 
Trader, 
Merchant, 
Broker, 
Coppersmith, 
Carriage Maker, 
Traders, 
Trader, 
Innholder, 
Manufacturer, 
Merchant, 
Carpenter, 
Trader, 
Housewright, 
Yeoman, 





Carpenter, 


Jan. 26, 
7 
“oe 


Oct. 
Jan. 


“ 


Oct. 
Jan. 
“ 
Se ’ 
~ 10, 
“ 22, 





“le. D. 
\lsaac Davia. 


|Name of Master or Judges 





Beach. 


|Aaron Prescott. 

S. P. P. Fay 
'Bradford Sumner. 
|Bradford Sumner. 
\Bradford Sumner. 
IE. D. Beach. 
‘Edward Dickinson, 
James H. Duncan. 
Bradford Sumner. 
|Bradford Sumner, 
iC. P. Huntington- 
Bradford Sumner, 
|Walter A. Bryant. 
B. F. Thomas. 
|Edward G, Loring. 
|Ebenezer Moseley, 
‘Bradford Sumner. 
‘Bradford Sumner. 
jHenry Chapin. 
;Wilham Minot. 
[David Roberts. 
|Bradford § Sumner. 
S. P. P. Fay. 
Welcome Y oung. 
James H. Duncan. 
S. P. P. Fay. 
\David A. Simmons. 


Bradford Sumner. 
‘Ellis Gray Loring. 
‘Charles Mason. 
Charles Mason. 
Charles Mason. 
[saac Davis. 

8. P. P. Fay. 
Bradford Sumner. 
‘Bradford Sumner. 
‘Horatio Pratt. 
Henry Chapin. 
Sherman Leland, 
|Nymphas Marston, 
Brad ord Sumner. 
‘Henry Chapin. 
Nathan Brooks. 
is. P. P. Pay. 
|Weleome Young. 
Bradford Sumner. 
James H. Duncan. 
Bradford Sumner. 
Nath’! F. Safford. 
| Mark Doolittle. 
|Bradford Sumner. 
‘Bradford Sumner. 
B. FP. — 

is. P. P. Fay. 
Bradford Sumner. 
|Bradford Sumner. 
iS. P. P. Fay. 
Josiah Adams. 
George W. Warren. 
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INSOLVENTS IN MASSACHUSETTS. 





Name of Insolvent. 


Residence. 





Homer, Samuel R. 
Horr, William, 
Howland, E. D. et al. 
Hubbard, Levi, 
Hunt, Luther M. 
Hussey, Elijah A. 
Hyde, Isaac et al. 
Ireland, Jonathan A. 
Janes, Samuel, 
Jennings, Elisha E. 
Jewell, Joseph, 
Johnson, Jos. et al. 
Jones, James W. 
Jones, Samuel H. 
Kempton, John P. 
King, Alfred 

King, Herman J. 
King, Seth, 

Knight, George J. 
Lawrence, James C. 
Lawrence, Thomas C. 
Leland, Lemuel, 2d 
Lincoln, Nelson F. 
Littlefield, Ebenezer, 
Locke, Lewis, 
Lucas, Albert B. 
Marsh, David L. 
Maxcey, William, 
Mayo, Elkanah, 
Meizeard, Thomas, Jr. 
Millard, Gilbert, 
Moody, Joshua, 
Morey, William, 
Morris, Oscar F’. 
Morrisson, Jeffrey, 
Newman, Andrew, 
Nickerson, Nehemiah, 
Norcross, James H. 
Nourse, Francis, 
Noyes, Amos, 

Nye, Peter, 

O’Brien, Hugh, 
Ordway, Frederick J. 
Perry, Samuel H. 
Pettee, Amos, 
Pettingale, Charles R. 
Pierce, Francis, 
Porter, Isaac, 
Putnam, Mary, 
Rand, Nahum, 
Richards, Frederick, 
Rindge, Daniel, 
Ring, Nathaniel R. 
Sargent, John, 
Savage, Edward H. 
Sherman, Ephraim B. 
Shumway, William E. 
Sleeper, Frank, 
Smith, Joseph A. 
Snow, James, 
Snow, Nathaniel, 
Spaulding, Samuel A. 
Stearns, Nathaniel, 
Stephenson, William, 
Stevens, Luther, 
Stone, Nahum, 
Stone, Oliver, 
Taylor, Joel, 

Taylor, Milo A. 
Thayer, Mary A. 
Tirrell, David J. 
True, John M. 
Warren, William H. 
Welch, Wilson J. 


Wentworth, Nathaniel, 
Wentworth, William H. 
Wentworth, Lewis et al. 


White, Charles E. 
White, William, 
Wormstead, John, 


Lawrence, 


Boston, 

iNew Bedford, 
'Fitehburg, 
|\Weymouth, 
Cambridge, 
Newton, 
Topsfield, 
|New Bedford, 
| Dorchester, 
Farmington, Me. 
|Boston, 

| Natick, 
|Stoneham, 

| Westport, 
|Randolph, 
Boston, 
Lowell, 

New Bedford, 
Lancaster, 
Sherburne, 
Taunton, 

| Natick, 

| Boston, 

Fall River, 
Waltham, 
New Bedford, 
|Harwich, 
Salem, 
Dartmouth, 
Boston, 
|Cambridge, 
{Charlton, 
|Fall River, 
|\Cambridge, 
|New Bedford, 
|Newton, 
Cambridge, 
Sudbury, 
|Cambridge, 

| Holliston, 
Cambridge, 
‘New Bedford, 
\Cambridge, 
‘Somerville, 

| Leominster, 

| East Stoughton, 
|Boston, 

| Lawrence 
|Springfield, 
Cambridge, 
\Somerville, 
|Malden, 
|Boston, 
|Waltham, 
|Petersham, 
|Boston, 

| Dover, 

| Worcester, 
'Gambridge, 
Boston, 

| Worcester, 

| Fitchburg, 
\Springfield, 

| Lexington, 

| Lancaster, 
|Lowell, 
|Springfield, 
Greenwich, 

| Weymonth. 
Boston, 
Belchertown, 
Boston, 
Brighton, 
|Newbury, 
Boston, 
Holliston, 
'Woburn, 
Lynn, 


Occupation. 


Commencement 
of Proceedings. 





Trader, 
Farmer, 
Machinist, 
Physician, 
Trader, 
Bootmaker, 
Traders, 
Cabinet Maker, 
Cordwainer, 
Tailor, 
Innholder, 
Merchants, 
Druggist, 
Shoe Manufacturer, 
Teamster, 
Laborer, 
Baker, 
Broker, 
Plasterer, 
Teamster, 
Laborer, 
Yeoman, 
Laborer, 
Stone Mason, 
Housewright, 
Nailor, 
Painter, 
Rope Maker, 
Mariner, 
Apothecary, 
Housewright, 
l'rader, 

Shoe Dealer, 
Yeoman, 
Laborer, 
Morocco Dresser, 
Trader, 
Housewright, 
Housewright, 
Yeoman, 
Carpenter, 
Yeoman, 
Carpenter, 
Laborer, 
Laborer, 
Trader, 
Comb Maker, 
Bootmaker, 
Milliner, 
Carpenter, 
Trader, 
Housewright, 
Stage Driver, 
Surveyor, 
Laborer, 
Trader, 
Trader, 
Carpenter, 
Butcher, 
Shoemaker, 
Trader, 
Cordwainer, 
Yeoman, 
Hatter, 
Leather Dresser, 
Yeoman, 
Carpenter, 
Printer, 
Trader, 
Spinster, 
Bootmaker, 
Stove Dealer, 
Wagon Maker, 


Cordwainer, 
Carpet Dealers, 
Housewright, 
Printer, 





Victualler, 


Jan, 11, 





Name of Master or Judge. 
James H. Duncan. 
‘Laban Marcy. 
\Bradford Sumner. 
Oliver Prescott. 
‘Charles Mason. 
Sherman Leland. 
iS. P. P. Fay. 

S. P. P. Fay. 
|David Roberts. 
\Oliver Prescott. 
‘David A. Simmons. 
Bradford Sumner. 
\Bradford Sumner. 
|Nathan Brooks. 
{Bradford Sumner. 
\Oliver Prescott. 
|Aaron Prescott. 

| William Minot. 
iS. P. P. Fay. 
lOliver Prescott. 
iB. F. Thomas. 

iS. P. P. Fay. 
|Horatio Pratt. 
Nathan Brooks. 
jWilliam Minot. 
\Horatio Pratt. 

is. P. P. Fay. 
\Oliver Prescott. 
(Zeno Scudder. 
David Roberts. 
Oliver Prescott. 
Bradford Sumner. 
S. P. P. Fay. 
Henry Chapin. 
Horatio Pratt. 

S. P. P. Fay. 
Oliver Prescott. 

S. P- P. Fay. 

S- P. P. Fay. 
Nsthan Brooks. 
George W. Warren. 
S. P. P. Fay. 

S. P. P. Fay. 
Oliver Prescott. 


Henry Chapin, 
Nath’! F. Safford. 
Bradford Sumner. 
James H, Duncan. 
E. D. Beach. 


George W. Warren. 
Bradford Sumner. 
S. P. P. Pay. 
Walter A. Bryant. 
Ellis Gray Loring. 
Sherman Leland. 
B. F. Thomas. 

S. P. P. Fay. 
Bradford Sumner. 
B. F. Thomas. 
Charles Mason. 
E. D. Beach. 
Nathan Brooks. 

B. F. Thomas. 

S. P. P. Fay. 

E. D. Beach. 
Laban Marcy. 
Aaron Prescott, 
Bradford Sumner. 
Mark Doolittle. 
Bradford Sumner. 
S. P. P. Fay. 
Ebenezer Moseley. 
William Minot. 








